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THE OPERATION OF THE REFORMED EQUITY 
PROCEDURE IN ENGLAND. 


I. we is the practical benefit resulting from the adoption 
of a single form of action in law and equity cases? 


In former times a litigant at common law had first of all to 
select his form of action. He had sixty or seventy to choose from, 
but his success or failure entirely depended on the choice he made. 
If he chose trespass and did not bring his case within the rules 
relating to that form of action, it availed him nothing that he clearly 
would have succeeded had he chosen another form of action. Such 
a state of things was not conducive to the proper administration of 
justice. On the other hand, a litigant in equity merely presented 
a petition stating the facts on which he relied and asking gener- 
ally for such relief as he might be entitled to in equity, and the 
respondent was obliged to answer on oath; but both petition and 
answer had become enormously prolix. Further, courts of law 





1 On November 4, 1912, the Supreme Court of the United States promulgated a 
set of rules which will change radically the procedure in equity suits in the federal 
courts. In connection with his work as a member of the committee, Mr. Justice 
Lurton had occasion to consult with Lord Loreburn, at that time Lord Chancellor of 
England, as to the operation of the reformed equity procedure introduced by the 
Judicature Acts in England. Subsequently the Lord Chancellor reduced part of what 
he had said to writing, in answer to certain leading questions propounded to him by 
Mr. Justice Lurton. The questions and answers are here given. 
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were supposed to know nothing of and ignored equitable doc- 
trines, and on the other hand the court of chancery was unable to 
grant relief in cases within the competence of the common-law 
courts. And, once again, the court of chancery granted relief of a 
nature unknown to the common law and refused to grant relief 
appropriate to actions at law. The result of this was that the liti- 
gant really entitled to relief too often failed to obtain it because 
he instituted proceedings by an inappropriate form of action or in 
the wrong court, and that a litigant too often could not obtain full 
relief without instituting proceedings both at common law and in 
the court of chancery. A person entitled to land might fail to 
recover it at law because his interest was equitable, or in equity 
because his interest was legal, or might be unable to recover it at 
law without first obtaining discovery of his opponents’ documents, 
which he could only do by suit in equity. And, again, a sufferer 
from nuisance might have to go to law for damages and to equity 
for an injunction. All this involved uncertainty, useless expense, 
and great delay. From time to time various mitigations of this 
really intolerable evil were introduced by statute, but they were 
partial and left the grievance in the main unredressed. At last by 
the Judicature Act of 1873 a complete remedy was provided by the 
simple enactment that all the judges of the High Court should 
have jurisdiction both in law and equity. If an action is commenced 
at law which is really appropriate to be tried in a court accus- 
tomed to administer equity, it can be transferred and proceed as 
if it had been commenced in equity, and vice versa. And in any 
case, if any point emerges, the judge has full jurisdiction to apply 
either principles as the justice of the case requires. No one has 
ever doubted the wisdom of this change, and its practical benefit 
is simply that a litigant can no longer be tossed about from one of 
the king’s courts to another, at great cost, and with needless delay, 
upon grounds which have no justification of utility or public policy. 
It used to be just as if a surgeon, when called in to a patient, were 
forbidden to give any medicine or afford any relief except it were 
surgical. 

Corresponding to this provision for fusing the jurisdictions in 
law and equity another provision was made by which the plead- 
ings of both sides were assimilated. Instead of the old technical 
forms of pleading which no layman could possibly understand and 
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which were in use in courts of law, and instead of the infinitely 
prolix proceeding of bill and answer, which prevailed in equity, a 
new form of pleading was set up for both sides. It is described in 
the statutes and rules, and amounts to this: each party must state 
in writing as shortly as he can what his claim is and how it arises, 
or in the same way what his defense is and his reply. He must not 
enter upon any evidence and must not state his case in an embar- 
rassing way. What is required is clearness, brevity, and sim- 
plicity, though in fact these virtues are not always present in the 
pleadings. Either party may be ordered to give further particu- 
lars in order to make things plain. 


(It may be worth while for Mr. Justice Lurton and his coadjutors to 
consider the Scottish method of pleading, which, in my opinion, is the 
best.) 


2. May a demurrer and defense upon the merits be com- 
bined in one pleading? If so, how has the pleading and practice 
operated? 


Yes. A litigant may state inhis defense what facts he reliesupon, 
and at the same time may state that he contends that even if the 
facts be as alleged by the plaintiff, yet they furnish no cause of 
action. That is in effect a demurrer. There is no doubt that this 
practice is beneficial. It may be convenient that the question of 
law decided by the demurrer should be decided first, and if decided 
in favor of the defendant it will end the case, unless the plaintiff is 
allowed to amend and raise a fresh contention. It may be, and 
generally is, convenient first to ascertain all the facts at a trial, 
and then to apply the law or equity, as the case may be. Which 
course is to be taken is usually agreed to by the parties, but, if not 
agreed, the judge can direct what is to be done. We find it very 
useful to have as much elasticity as possible in these things, and 
I am sure no one doubts that all relevant contentions both of fact 
and law ought to be stated in the pleadings. 


3. When is a defense due after the filing of the plaintiff’s claim; 
and what are the methods for obviating delay in coming to an 
issue? 
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The normal time is as follows: an action begins with a writ, 
upon which the character of the claim (for example, money lent, 
damages for false representation, injunction against infringement 
of a patent) is quite shortly indorsed. 

An appearance must be entered by the defendant at the proper 
office within eight days. 

As soon as the appearance is entered the plaintiff is now bound 
to issue a summons for directions. This summons deals with all 
the points of practice likely to arise during the proceedings, and, 
for example, whether there shall be pleadings, for some cases are 
considered so simple that pleadings can be dispensed with. Thus 
an action for nuisance by noise may well be tried without pleadings, 
the issue of fact being sufficiently apparent from the indorsement of 
the writ. In the normal case, however, the master will on the sum- 
mons for directions order pleadings fixing the times for delivery of 
statement of claim and defense according to the nature of the ac- 
tion. This summons also deals with questions of discovery and 
other methods which it may or may not be possible to dispose of in 
advance. If it be impossible, as is often the case with discovery, the 
issues not being yet defined, the summons is from time to time ad- 
journed, being restored when desirable by either side on notice, so 
that the cost of a separate summons on each point is avoided. 
Any time fixed by the master can be enlarged if the justice of the 
case so requires. 

The plaintiff must within the time ordered by the master deliver 
his statement of claim, setting forth the substance of his case with- 
out prolixity but with sufficient fullness. If he does not do this 
then the defendant may apply to have the action dismissed with 
costs for want of prosecution. 

After the statement of claim has been delivered the defendant 
must deliver his answer or defense within the time limited by the 
master. If he does not do this within the proper time the plaintiff 
may sign judgment in his own favor at the proper office, or obtain 
from a judge the appropriate relief as in an undefended action. 

It will thus be seen that a litigant can always make his adver- 
sary proceed with due diligence. It will be observed that the 
penalties for delay are somewhat summary and severe. This is, I 
think, necessary in order to defeat tactics or procrastination; but 
it is rendered safe by the power conferred upon judges and masters 
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to extend the time for any step in an action if a good ground is 
made for it, and by the power to set aside any judgment signed 
by default whenever it is right to do so. In this wav, extensions 
of time are usually agreed between the parties, and no one ever 
suffers for mere oversight or even for neglect which is not wilful. 
A judgment by default for some error or carelessness is always set 
aside on terms as to costs and as to future diligence. In practice 
this system works extremely well, and it is seldom that any solicitor 
. tries to snap a judgment, because he knows that he will really gain 
nothing by so doing. But if there is any ground for thinking that 
unfair procrastination is intended, a peremptory order fixing dates 
for this or that stage can be and, in proper cases, will be made. 


4. What are the functions of referees? And in actual practice 
is it usual to refer questions of fact and law not in the nature of an 
account to such referees? 


There are official referees, who are permanent officers of the 
court, and special referees may be appointed to hear a particular 
case or report on any issue of fact. Speaking broadly, the court 
has a very wide discretion to refer to them either a case as a whole 
or any issue in or part of a case whenever there is an account to be 
taken or some prolonged technical or scientific investigation to be 
made, or some complicated inquiry or matter more fit for local in- 
vestigation. It is not practicable to define with accuracy the 
boundary line beyond which a reference will not be made, but it 
would be wrong to refer compulsorily any matter which could be 
conveniently tried in court and involves serious controversy as to 
the main issues in a case. Judges do not in practice relieve their 
court of irksome cases by so referring them. It is not done unless 
there is a good deal cf detail, and of a kind which does not require 
the personal attention of the judge in actually hearing the evi- 
dence. The procedure by way of appeal from an official or special 
referee varies according to whether the court has referred the whole 
action for trial or has referred a particular issue for report. In the 
former case, speaking generally, the referee’s decision is reviewed 
only on some point of law. In the latter case, the court may adopt 
or reject the report, or remit it to the referee for further inquiry or 
explanation. If it appears on the report that the referee has made 
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a mistake in law, this, of course, will be put right by the judge; but 
if a point of law arises, the referee can, and usually would, in his 
report, state his finding of the fact and how the point of law arises 
and how he thinks it ought to be decided. Or he might set out the 
true facts and say that if the point of law be decided one way the 
result would be judgment for the plaintiff, and, if decided the other 
way, judgment for the defendant, or partly for one and partly for 
the other, and so leave the court to pronounce what is the proper 
conclusion. A pure question of law would never-be referred. It 
is only referred when it depends upon the facts, as yet unascer- 
tained, whether or not a point of law arises and how it should be 
determined. 


5. How does the practice of hearing evidence orally in equity 
cases operate? 


In answering this question a distinction must be drawn between 
hostile litigation and cases which ultimately turn on questions of 
the construction of documents or the proper mode of executing 
trusts or administering estates. With reference to the latter, the 
rules of the Supreme Court have prescribed a special mode of 
procedure which is initiated by originating summons entitled in 
the matter of the instrument requiring to be construed, or in the 
matter of the trusts or of the estate requiring to be executed or 
administered. In this class of proceedings evidence is usually 
taken by affidavit, though on particular issues of fact where there 
is really considerable controversy the judge will direct the issue to 
be tried on oral evidence as being the mode of trial by which the 
truth can be most surely ascertained. Where, however, the liti- 
gation is hostile or involves questions of character or breach of 
trust, procedure by originating summons is inapplicable, and the 
proceedings must be initiated in the normal way by writ of sum- 
mons. Every action so instituted must, uhless the parties other- 
wise agree, be tried orally, even though it be of such a nature that 
prior to the Judicature Acts it would have been within the exclusive 
jurisdiction of the court of chancery. 

It is now fully recognized in England that a judge is far more 
likely to ascertain the truth if he sees and hears the witnesses 
himself, and can watch the course of the evidence, observe the de- 
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meanor of the witnesses, and form his own opinion of their intelli- 
gence, observation, and credibility. In our courts of appeal this is 
universally recognized, and it is only with reluctance and upen a 
clear conclusion that a court of appeal will differ with the opinion 
of the judge who has had these advantages. Upon the question of 
comparative cost I believe the system of requiring oral evidence 
before the court itself is upon the whole cheaper, because the real. 
points of difference emerge at the trial; whereas, if all the evidence 
is taken by affidavit or by private examination of witnesses before- 
hand, the counsel preparing the affidavit or examining the wit- 
nesses will not know so well what is the real field of controversy, 
and is apt to cover the whole ground of possible criticism or objection 
with each witness, so as not to be taken by surprise at the hearing. 

Further, if there be any controversy as to facts, cross-examina- 
tion is necessary, and the examiner before whom this takes place 
has not the authority possessed by the judge of confining the cross- 
examination within proper limits, so that a great deal of time is 
wasted and expense incurred, which could have been avoided had 
the whole evidence been taken orally in the first instance before 
the judge. However the matter may be as to costs, I am sure 
that the practice of hearing evidence orally is incomparably better 
in all ways for that which is the main purpose, namely, the ascer- 
tainment of truth. 


6. To what extent do parties actually agree to take testimony 
by deposition, thus obviating oral testimony? 


They do so largely, and indeed generally, in matters of formal 
proof, and often where they do not greatly differ upon the facts 
and think their differences are not of considerable importance, or 
where the cost of oral evidence is out of proportion to the matter 
at stake. Often they dispense with proof upon particular issues 
altogether by agreeing upon written admissions of fact which are 
binding as between themselves upon the trial. I am not aware of 
any general practice to use depositions upon a large scale in cases 
where there are real and important controversies as to fact. If the 
witnesses, however, are abroad or unable to attend, their depositions 
are often taken by consent, and may be so taken, even without 
consent, by order of the court. 
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7. Mr. Griffith in his comment upon the rule in respect to oral 
evidence predicted that the practice of taking the evidence orally 
in open court in equity cases would necessitate an increase in the 
judicial staff. Has this been verified? 


Certainly not in my opinion. Whatever increase there has been 
in the judicial staff during the last thirty years has been due to 
the increase of commerce and population. I have never heard it 
suggested that it was due to the practice of taking oral evidence. 
I think Mr. Griffith’s prophecy must be numbered among the 
numerous forebodings of evil which are the inevitable accom- 
paniment in this country of any effort to obtain law reform. 


8. What is the practice of obtaining a discovery or the produc- 
tion of books or documents in a legal action? 


It is the-same both for actions in law and in equity. Either 
party to the suit can obtain an order for discovery of documents 
relevant to the case of the adversary, but a fishing discovery — 
that is to say, discovery in order to enable the applicant to fish 
for a cause of action when he has no materials of his own — is dis- 
allowed. It must always be a matter for decision upon the circum- 
stances in each case whether it is a fishing application or not. 
There are numerous decisions illustrating the way in which this 
rule works. Normally each party must disclose the documents 
relevant to his opponent’s case which are or have been in his cus- 
tody or control, and make an affidavit that there are no others. 
He may put in a separate schedule to the affidavit, such of them as 
he claims to be privileged from inspection. Then his adversary can 
obtain inspection of such as the judge thinks are not privileged. 


9. How is a case made up for appeal, and what methods are 
adopted for shortening the transcript? 


The method is different for the Court of Appeal and the House 
of Lords, to which an appeal from the Court of Appeal is allowed. 

In the Court of Appeal, where there is a great deal of business, 
including many small cases and many purely interlocutory appeals, 
a case is not, as a rule, formally made up at all. Copies of the 
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pleadings and of the documents, and transcripts of the evidence if 
there has been a transcript made, are furnished to each of the 
judges. If there has been no transcript, then the evidence is 
gathered from the trial judge’s note or from the notes or recollec- 
tion ofcounsel. Each of these pieces, namely, pleadings, documents, 
and evidence, is separate; no attempt is, as a rule, made to make 
up a case, and the material is used as it would be on a hearing in 
the court of first instance. Sometimes, of course, in heavy cases 
all these materials are printed, but this is where they have been 
printed in the court of first instance for the convenience of parties. 

In the House of Lords it is quite different. The proceeding com- 
mences with a petition to the king in Parliament. Then each side 
has to deliver a statement (called the appellant’s or respondent’s 
case), in which they recapitulate what is the nature of the dispute 
and the history of it in the courts below, and then state their 
reasons for impugning or sustaining the decision of the Court of 
Appeal. Following this is a print in clear type of all the pleadings, 
documents, and evidence, together with the judgment in the courts 
below, gathered together in one appendix. The parties will omit 
any matter which is irrelevant, or if one will not agree, the Lords, 
sitting in a judicial committee, will direct it to be done. All this is 
bound up in a book. 

There is no doubt that the House of Lords has a great advantage 
in that all the materials for adjudication are presented to it in clear 
print and in one or more volumes. It helps very greatly to concen- 
trate attention upon the material points. At the same time it is 
a little expensive in the smaller cases. Notwithstanding these 
advantages I should not advocate such a method being enforced 
in the Court of Appeal, because of the multiplicity of cases there 
heard and the small amount at stake in many of them. But where 
expense is unimportant it is far the best method. 


(The above answers relate to cases in law and equity, but not to ad- 
miralty or probate or divorce cases. There is really not very much dif- 
ference, but I have confined my answers to cases in law and equity.) 
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THE POLITICAL CAUSES WHICH SHAPED THE 
STATUTE OF USES. 


§ 


HAT the fiscal needs of Henry VIII had much to do with the 
passing of the Statute of Uses, that Henry had great difficulty 
in inducing Parliament to pass it, and that the Statute when passed 
was very unpopular, are ascertained facts of our legal history. 
Owing to the absence of the journals of Henry’s Parliaments there 
is no direct evidence of the manner in which the Statute was pion- 
eered through Parliament in 1535-36. But from other sources we 
have evidence of the failure of Henry’s earlier attempts to restore 
his feudal revenue, and at the same time to settle the problem 
of the use. I hope to show in this paper that the Statute of 
Uses did not represent Henry’s original scheme, but that it was the 
result of a compromise with one of the parties in the House of 
Commons which had successfully opposed that scheme; and that, 
like many other important statutes, its form was largely determined 
by the necessity of conciliating a strong parliamentary opposition. 
Some years before the passing of the Statute of Uses fiscal neces- 
sities had led Henry VIII to reflect upon the depletion of his feudal 
revenue. Loans and benevolences meant the complete loss of a 
personal popularity, which the divorce proceedings and the threat- 
ened legislation against the church were beginning to imperil. 
Though he was able, partly by persuasion and partly by diplomatic 
pressure, to induce Parliament to further his ecclesiastical policy 
and his matrimonial schemes, he could not induce it to vote him 
a permanently adequate supply. Under these circumstances the 
restoration of his feudal revenue, which after all was his own prop- 
erty, appeared to Henry’s legal mind as the most promising source 
from which a permanent increase in the rdyal revenue might be 
drawn. 
Henry’s attention, therefore, was directed to the land law; and 
in the land law he could not but see much that displeased him; 
for it was at once the most highly developed and the most irrational 
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part of the common law.’ He did not hesitate to propose to make 
in it changes of the same drastic character as those which he was 
making in other branches of the law. | 

In 1529 two measures were drawn up to be submitted to 

Parliament. 

The first ? was a draft bill which, if it had been carried, would 
have at once revolutionized and simplified the law. It began by 
reciting the “grate trobull, vexacion, and unquietness amonges 
the kynges suggettes . . . for tytyll of londes, tenements, and 
other heriditamentes . . . as well by intayle as by uses and 
forgyng of false evidence.” It went on to provide the following 
drastic remedies: (1) All entails were to be abolished and none 
were to be permitted for the future, ‘‘so that all manner of pos- 
sessions be in state of fee simple from this day forward for ever.’’* 
(2) No uses of any land were to be valid, “‘onles the same use be 
recordid in the kynges courte of the commen place.”’* A special 
officer of the court was to be deputed to keep a separate roll for 
each shire, and he was to charge certain fees for keeping the roll.5 
(3) To avoid the risk of forgery, all purchasers were required, so 
soon as the deed of conveyance was sealed and livery of seisin made, 
to have the deed openly read in the parish church or churches 
where the land was situate, ‘att suche tyme as moste people be 
present.” The priest was to “‘fyrme the said deede”’; and it was to 
be registered “‘ in the schere towne in which the land lay.”® (4) All 
lands of which recoveries had already been suffered or fines levied 
were, after the lapse of five years, to be held in fee simple by those 
in whose favor the recovery had been suffered or the fine levied; 7? 
and all seised of lands of which they or their ancestors had been 
peaceably seised for forty years without claim made were to have 
an indefeasible title. (5) Entails were still to be permitted, “to 
the nobyll men off thys realme being within the degree of a baron”’; 
and no one was to buy such noblemen’s land without the king’s 
license.® If such license were given, the deed must comply with 





1 Holdsworth, 2 History of English Law sor, 502. 

2 Letters and Papers, Henry VIII, vol. 56, ff. 36-39, calendared Letters and Papers, 
Henry VIII, IV, No. 6043 (b); printed below, p. 122, and referred to hereafter as No. I. 

8 No. I, § 2. 

4 Td., § 3. 5 Id., § 3. 6 Td., § 4. 

7 Id., § 7. 8 Td., § 8. ® Id., $5. 
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the formalities required for ordinary conveyances, and the purchaser 
was to hold in fee simple. 

This measure proposed to give considerable privileges to the 
nobility. In return the nobility were prepared to concede something 
to the king. Their concessions form the second of these two meas- 
ures. They are contained in twenty-three elaborate articles which, 
having been agreed upon by the king and the nobility, were to be 
laid before Parliament for its sanction." 

Under these articles the king was to have the wardship of the 
lands of all his tenants holding of him for an estate of inheritance 
by knight service in chief and leaving an infant heir (excepting only 
the fees of the Archbishop of Canterbury and the Bishop of Dur- 
ham between Tyne and Tees), whether the tenant had the use or 
the legal estate.” If the land was devised or otherwise settled 
the king was to have the wardship of a third (notwithstanding 
such devise or settlement) from the lands so devised or otherwise 
settled; * but with a saving for the rights of tenants under existing 
settlements.“ If part was devised or otherwise settled, and part 
not, the king was to elect whether he would take the part not devised 
or settled, or whether he would take the third.“ If the land held 
of the king by knight service in chief did not amount to a third 
of all the tenant’s lands, and he devised or otherwise settled all 
his other lands, the king was to have the wardship of the lands 
held in chief and of so much of the other lands as would amount 
to a third of all his lands." Any estate coming to the ward from his 
ancestor who held of the king, by reason of the expiration of a par- 
ticular estate, was to be held by the king, unless otherwise settled.!” 
The same rules were to apply to lands held of the king by reason of 
any escheat, honor or otherwise, and not in chief.’* On suing out 
livery the king was to be entitled to a whole year’s profits of a third 
of the land;’* and specific rules were made as to the time for suing 





10 No. 1, §§ 5 and 6; the latter section seems to be designed to make it clear that 
these lands are from henceforth to be held in fee simple. 

1 Cotton MSS. Titus B. 4, ff. 114 (125)-118 (125), calendared Letters and 
Papers, Henry VIII, IV, No. 6044. 


2 Jd., Articles 1, 2, and 20. 8 Jd., Articles 3 and 20. 
14 Td., Article 21.  Jd., Article 4. 
% Jd., Article 5. 7 Jd., Article 6. 18 Jd., Article 7. 


19 Jd., Article 8; under the existing rule the king took half a year’s profits of all the 
land. 
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out livery of estates in possession and reversion.” Heirs of full 
age were to pay half a year’s profits as before." It was provided 
that recoveries to secure jointures or settlements of the land were 
to be permitted as before, and should have the same effect. Mesne 
lords were to have the same advantages as the king;* and these 
rules were to apply to Gard pur cause de gard.“ Neither the king 
nor any other lord was to have any right of marriage in respect 
of persons (‘being of the full age of consent’’) married in the ances- 
tor’s life.” 

It was provided that no tenant in chief should make any gift in 
tail or to any other use, or do any other thing whereby the king 
should be excluded from any profit of ward, primer seisin, or livery 
contrary to the effect of this agreement; and that 


“if any other imaginacion or invencion hereafter shall be found contrived 
or devised contrarie to the same, yet that, or any such thinge notwith- 
standinge, the kinge’s heighnes, his heirs and successors, shall have the 
full benefitte and effect of his wardship of the bodyes and landes, and of 
primier seisons, and liveries accordinge to the plaine and true intent of 
the said Articles and every of them.” * 


Conversely it was provided that, 


“if at any time hereafter imaginacion devise or invencion shall be found 
or contrived for the kinge’s heighness . . . whereby it shall be pre- 
tended that any larger or more profitts or advantages concerninge his 

. wardships, primier seasons, or liveries should or might grow to 
the kinge’s heighnes . . . than by the plaine or true meaninge de- 
clared by the Articles above written is limited or appointed, yet, that 
notwithstandinge, the kinge’s heighnes is contented that it shall be 
enacted that his Grace . . . shalbe pleased to accept and take the 
benefitts and profitts before limited by the said Articles, and none other 
more or larger.” ?? 





20 Cotton MSS., supra, Articles 8-13, 23. 2 Jd., Article 12. 

2 Td., Articles 16 and 17. % Jd., Article 19. 

* Id., Article 22; gard pur cause de gard arises where there is lord, mesne, and 
tenant, and the mesne is in ward to the lord, and the tenant dies leaving an infant 
heir, — in that case the infant heir is in ward of the lord pur cause de gard, see 43 Ass. 
pl. 15; Plowden, 334; Rolle, Ab. tit. Garde B. 20, 25. 

% Jd., Article 22. 

% Jd., Article 14; for the manner in which a gift in tail might defeat wardship, see 
Bingham’s Case, 2 Co. Rep. (1598-1600), at pp. 91 b, 92a. 

27 Jd., Article 15. 
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In the event of the death of any of the signatories of these articles 
before they were enacted by Parliament, the articles were to be 
binding upon their heirs.” 

Henry might make a bargain with his nobility; but it was quite 
another matter to induce the House of Commons to ratify it. 
The large landowners, under the degree of barons, saw themselves 
deprived of the power of making secure family settlements and 
secret conveyances. The lawyers saw themselves deprived of a 
large amount of profitable business. It is not surprising therefore 
that measures which roused the hostility of the two most powerful 
interests in the House of Commons came to nothing.” 

But the need for money was pressing; and Henry was determined. 
In the Parliament of 1532 he was again pressing his proposals. But 
apparently he only succeeded in arousing a more determined oppo- 
sition; for Chapuys relates that the royal demands “‘had been the 
occasion of strange words against the king and council.” *° It was 
clearly impossible to carry the original scheme through the House of 
Commons. The alliance between the king and his nobility had 
been found to be useless for this purpose. There must be a new 
scheme founded on a new alliance between the king and one of the 
interests in the House of Commons which had blocked the original 
scheme. 

There could be little doubt which of these interests it would be 
the most.easy to win. It was not likely that the landowners would 
ever consent to any scheme which would deprive them of the power 
of making secure family settlements and secret conveyances. On 
the other hand the lawyers, and probably other classes in the com- 
munity, were prepared to admit that uses often furthered fraudulent 
dealing. Both the preamble to Richard III’s statute,** and ‘‘The 





28 Cotton MSS., supra, Article 18. 

29 For the large influence which the lawyers had in the House of Commons see an 
article in 12 Cot. L. REv. 16-18, 25, by the present writer. 

80 Letters and Papers, V, No. 805. Chapuys relates that the king was trying to 
get from Parliament a third of the feudal property of deceased persons, but that he 
had not succeeded, and that the demand had been the occasion of strange words against 
the king and council; id., No. 762, he relates that the question whether the king should 
have the goods of all lords who die, even when they leave a son of full age, had been 
discussed in Parliament; id., No. 989, he says, “‘the king has again referred to Parlia- 
ment the rights he wishes to have on inheritances, but Parliament will not agree to it.” 

%t y Richard III, c. 1; ¢f. Holdsworth, 2 History of English Law 403, n. 6. 
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Replication of a Serjeant to the Doctor and Student,” * show that 
this feeling existed.* Probably the perception of the common 
lawyers was quickened by their professional jealousy of the Chan- 
cery. Many of them no doubt would have liked to capture for their 
own courts jurisdiction over this new form of property, which was 
making the fortune of the new court of Chancery; and the new 
theory which at this time was beginning to make its appearance in 
the law courts that uses were known to and recognized by the 
common law * is perhaps evidence of this desire, — ‘The wish was 
father to the thought.” Clearly there was a possibility of drawing 
a measure which would both give the king what he wanted and 
command the approval of the lawyers. 

The way in which the king went to work was characteristic of 
his diplomatic methods. He frightened the landowners by the 
stringency of his inquiries into settlements which deprived him of 
his rights; * and he frightened the lawyers by listening to a petition 





8 Hargrave, Law Tracts, 323-331; the full title is, “A Replication of a Serjaunte 
at the Lawes of England to certaine Pointes alleaged by a Student of the said Lawes of 
England in a Dialogue in Englishe between a Doctor of Divinityeand the said Student.” 

33 “They [uses] began of an untrue and crafte invention to put the king and his 
subjects from that which they ought to have of righte by the good true common lawe 
of the realme; as the kinge’s highnes from his éscheats, his wardes, and his primer 
seasins . . . and his subjects from their escheats and wardes, women from their 
dowers, and husbandes of such women that be inheritours from their tenures by the 
curtesie of England . . . And those that have good right and tytle to any land to 
recover it by action after the course of the common lawe be put from their actions. 

. . By soche uses the good common lawe of the realme . . . is subverted and 
made as voyde, so that none of the saide subjects can be and stand in anie surety of 
any possession,” id. 328, 329; the remarks made by Lord Ellesmere upon the fraud 
rendered possible by Henry VIII’s Statute of Wills show that there was some ground 
for the views expressed in the preamble to the Statute of Uses; Hudson, Star Chamber, 
69, tells us that he said that the Statute of Wills “was not only the ruin of ancient 
families, but the nurse of forgeries, for that, by colour of making wills, men’s lands 
were conveyed in the extremity of their sickness, when they had no power of disposing 
of them.” 

% Holdsworth, 2 History of English Law 505; from this the conclusion was some- 
times drawn that the incidents of the estate of the cestui que use should follow closely 
all the incidents of the legal estate, Y. B. 27 Henry VIII, Pasch. pl. 22, per Horewood 
and Pollard, arg.; Anderson, C. J., Corbet’s Case, 2 And. (1599) at pp. 142, 143, 
showed that this view was a fallacy; the arguments, he shows, are “illusions @ igno- 
rants et rien a le purpose d’estre mises a prover use all Commen Ley”; and Bacon, 
Reading on the Statute of Uses (7 Works, ed. Spedding, 402), concurs. 

% See Letters and Papers, VII, No. 383 (1534). Cromwell writes to the sheriff 
of Yorkshire that, being informed of the death of Sir J. Denham, who held lands in 
capite of the king, the council think that, in order to prevent the king’s rights from 
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against abuses in the administration of the law. This petition was 
addressed to the king and the lords spiritual and temporal because 


“‘soo many lerned men [#. e., lawyers] byn rulers in your commen house 
ayenst whome noo man ther dar ne may make eason [sic] in any cause 
ayenst their advayles or profetts.” 


It complained of the delays in the law, and the quibbles raised by the 
lawyers for the defense of untrue titles; the heavy fees which they 
demanded; *’ the difficulty in getting judgments executed owing 
to the bribery of undersheriffs, and the misconduct of attorneys 
and juries. It pointed out that, in consequence, persons were com- 
pelled “‘for veary poverte to sue to your grace by peticion whereby 
your grace and counsaill are molested and troubled.” It prayed, 
in conclusion, that statutes should be enacted to expedite causes, 
and to fix the fees of counsel, attorneys, and sheriffs. 

As usual Henry’s diplomacy was successful. 


II. 


In 1535-36, two years after the presentation of the petition 
against abuses in the administration of the law, a list of grievances 
suffered by the realm from uses,** three draft bills concerning uses 
and wills,?* and one draft bill concerning the enrolment of cove- 
nants, contracts, bargains, or agreements made with reference to 





being cloaked, the persons to inquire for the king should be resident near the lands; 
the names of suitable persons are enclosed; the case reported in Y. B. 27 Henry VIII, 
Pasch. pl. 22, affords another illustration. 

% State Papers, Henry VIII, Q. f. 138 (31), calendared Letters and Papers, 
Henry VIII, VII, No. 1611 (3) (1534). 

37 “Nother sergeauntes nor apprenticis woll for the preferment of theyr clyauntes 
cause goo . . . barre at any tyme afor your Justices without the fee of iijs. iiijd. to 
theym be gevyn for . . . every tyme soo goyng, whiche in sundry termes consider- 
yng the manyfold dilayes nowe used. . . . Thurre undoyng and distruccion of a 
poore man”; the manuscript is defective, but the sense is plain, the records contained 
in Plowden’s or Coke’s Reports, which set out the numerous adjournments from term 
to term, bear out the justice of this complaint. 

38 Letters and Papers, Henry VIII, vol. ror, f. 282, calendared Letters and Papers, 
Henry VIII, X, No. 246 (3); printed below, p. 123, and referred to hereafter as No. II. 

% Letters and Papers, Henry VIII, vol. ror, ff. 252, 261 et seg., 286, calendared 
Letters and Papers, Henry VIII, X, Nos. 246 (1), (2), (4). The draft bill in Letters 
and Papers, f. 286, calendared Letters and Papers, X, No. 246 (4), is printed below, 
p. 126, and is referred to hereafter as No. ITI. 
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the uses of lands,“ were before Parliament. It was from this mate- 
rial that the Statute of Uses, and the statute supplemental to it,” 
concerning enrolments of bargains and sales, finally emerged. 

The list of grievances suffered by the realm from uses is long and 
detailed. It is written in two hands and there is a certain amount 
of repetition.” In some cases it gives particular instances of incon- 
 veniences suffered; and at the end there is a summary statement 
of the various fraudulent purposes which uses had been made to 
serve.“ The writers insist much on the disadvantages of uses from 
the point of view of the cestui que use, of the public at large, of the 
king and lords, and of the law. Tie cestui que use is at the mercy of 
a fraudulent bailiff or feoffee; nor can he take action against a 
trespasser. He loses his curtesy, and his wife her dower. The king 
loses his forfeitures, and king and lords lose their incidents of ten- 
ure. The public at large is defrauded because no man can tell against 
whom to bring his action, nor is anyone secure in his purchase. The 
law is wholly uncertain — “the openyons of the Justices do chaunge 
dely apon the suertyez for landes in use.” The use is, “but the 
shadowe of the thyng and not the thyng indeyd.” “ It causes the 
law to be double, and to sever the real from the apparent owner- 
ship, “which is a grett disseytt.” * 


“Where per case some one man takyth esyngler welth their be a 
hundrioth against one that takyth hurt and losse theirby, is yt a 
good law” ? # 





“0 Letters and Papers, Henry VIII, vol. ror, f. 303, calendared Letters and Papers, 
Henry VIII, X, No. 246 (6). 

4. The draft bill is far more elaborate than the Statute of Enrolments actually passed, 
— 27 Henry VIII, c. 16. But it is quite clear that both the draft bill and the actual 
statute were integral parts of Henry’s scheme for dealing with uses. The Statute of 
Enrolments was certainly not, as is sometimes stated (e. g., Jenks, Short History of 
English Law, 121), a statute passed in a hurry to supply an unforeseen defect in the 
Statute of Uses. It is really, as Bacon pointed out in his Reading on the Statute of 
Uses (7 Works of Francis Bacon, ed. Spedding, 432), a proviso to the Statute of Uses, 
— “ Foreseeing that the execution of uses would make frank-tenement pass by 
contracts parol, they made an ordinance for enrolments of bargains and sales . . . but 
without any preamble, as may appear, being but a proviso to this statute.” 

# No. IT, §§ 1 and 34, 3 and 12, 5 and 35. 

 Jd., §§ 6, 10, 11, 18, 19, 22, 30, 31. 

“ Td., §§ 38-43. 

 Td., § 2. # Td., § 15. 

47 Td., §§ 32, 35. *® Id., § 13. 











116 HARVARD LAW REVIEW. 


the writer asks. He thinks it would be a good thing if uses were 
“clene put out the lawe.” “* The document is an able statement of 
the case against uses; and it may well have been the raw material 
upon which those who drew the preamble to the statute worked. 

The three draft bills concerning uses and wills present two differ- 
ent schemes for dealing with the problem of the use — there is a 
less thorough-going scheme which was not followed, and there is 
the more complete scheme which was followed. 

The less thorough-going scheme *°’ begins with a short general pre- 
amble to the effect that by means of uses “the good old lawes of 
the realme be nygh subverted”; and then goes on to subject the 
equitable interest to the liabilities of the legal estate for certain 
purposes, and to limit the modes in which uses can arise. Thus the 
estate of the cestui que use is made liable to forfeiture on attainder, 
to curtesy, to his ancestors’ specialty debts to which the heirs were 
bound, and to the incidents of tenure.’ Recoveries, fines, feoff- 
ments, releases, and confirmations by cestui que use were to have the 
same effect as if cestui que use had had the legal estate. For the 
future no uses were to have any legal effect except those clearly ex- 
pressed at the time of conveyance; and a recovery was not to be 
suffered to any other use but to that of the recoveror.* No bar- 
gain, contract, covenant, or agreement with reference to land was to 
change the use of the land.* Those injured by the breach of such 
contracts were confined to their remedies for breach of contract.™ 
Then comes a clause, the effect of which would have been somewhat 
revolutionary, as it would, apparently, have prevented a recovery 
from affecting the interests of remaindermen and reversioners 
without their own consent.” 

This scheme would no doubt have put an end to some of the most 
crying evils produced by uses. But it would have effected this 
object by subjecting the use to many of the rules of the common law. 
It would have made the common-law modes of conveyance necessary 
if the use was to be transferred, and it would thus have stopped 
beneficial developments in the law of conveyancing. On the other 
hand it would not have stopped the practice of devising land, which 
was so hurtful to the king’s pecuniary interests. The limitation 





49 No. IT, § 15. 50 No. III. 51 Jd., §§ 1-4. 
8 No. III, § 4. 8 7d.,§ 5. 4 7d., § 6. 
% Jd., § 7. 





" 
% 
% 
‘4 
fy 
4 








; 
* 
4 





CAUSES WHICH SHAPED THE STATUTE OF USES. 117 


put upon the effect of a recovery, and the retention of the power to 
devise, lead one to think that this was a scheme put forward by the 
landowners. They wished to concede as little as possible, and hoped 
to minimize their concessions by introducing a clause which modi- 
fied the effects of a common recovery. It was essentially a half and 
half measure. It was useless, or almost useless, to the king; and 
probably therefore it never had a chance of passing into law. 

The more complete scheme, which is in substance enacted in the 
Statute of Uses, is contained in two draft bills.* They did not 
tinker with the problem as the other bill had done, but boldly an- 
nexed the legal estate to certain uses in land. Thus they got rid 
of the various evils attending the separation between the legal and 
equitable estate in the case of those uses to which they applied. 
But they did not abolish uses, as some had advocated; and thus 
they preserved for the land law the elements of elasticity, and the 
opportunities for development which were inherent in the use. The 
points wherein these draft bills differed from the statute actually 
enacted are merely verbal. In fact they show signs of having been 
corrected so as to embody the small changes made during the pas- 
sage of the bill through Parliament.*’ 

The draft bill concerning the enrolment of covenants, contracts, 
bargains, or agreements made with reference to the uses of lands 
is as elaborate as the two last-mentioned draft bills concerning uses 
and wills; and it is clearly intended to be supplemental to them.*® 
It proposed to enact that the use of lands should not pass nor be 
created by reason of “any recoveries, fines, feoffments, gifts, grants, 
covenants, contracts, bargains, agreements, or otherwise,” unless de- 
clared by writing under seal and enrolled as provided by the act. 





5 Letters and Papers, Henry VIII, ff. 252, 261 et seg., calendared Letters and Papers, 
Henry VIII, X, Nos. 246 (1), and 246 (2); these two documents are in substance iden- 
tical so far as they go; but the former is much torn in one place, and it stops short 
some distance before its natural conclusion. 

57 Because they are substantially similar to the statute we have not thought it worth 
while to print them. 

58 Letters and Papers, Henry VIII, vol. ror, f. 303, calendared Letters and Papers, 
Henry VIII, X, No. 246 (6). ; 

6° It assumes that the use will pass by a bargain and sale, which would have been 
impossible under the first scheme. 

60 “The use . . . of suche londes shall not pass, alter, chaunge from on to an other 
nor shalbe had or made by or to any person or persons to any use or trust or confidence 
by reason of any Recoveries fynes Feoffments gyftes grauntes Covenaunts contracts 
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Further, it provided that, for the future, all evidences of any kind 
should be enrolled.“ One chief officer or more (to be called the 
Master of Enrolments) was to be appointed by the king in each 
shire and riding; and for each of these officers a clerk was to be ap- 
pointed by the Chancellor, to be called the Clerk of Enrolments. 
They were to take acknowledgments of and to enrol evidences and 
writings concerning lands within their districts; they were to 
take an oath of office to act honestly, and to see that the parties 
to these documents were capable of disposing of their property; ® 
and they were to have a seal wherewith to seal the documents 
acknowledged before them. The date of the acknowledgment and 
the number of the roll on which they were to be enrolled were to 
be endorsed on the deed; and all documents not enrolled within 
forty days of their date were to be void.“ The deeds so enrolled 
were to be absolutely conclusive upon all parties to them.” The 
fees of these officials and their qualifications for office were 
fixed; and penalties were provided for neglect of duty. It is in- 
teresting to note that it was the committee of the Council, created 
by the Act pro Camera Stellata of 1495, which was given jurisdic- 
tion in such cases.® The clerk and the master must act together in 





bargeyns Agrements or otherwyse, Onles that the use trust or confidence . . . be 
declared by wrytinges suffycyently to be made under seale . . . and that the same 
wrytyngs be enrolled in manner and forme underwrytten.” 

$i “Also it ys ordeynyd . . . that all manner of evydences and wrytinges, of what 
name soever they be, concernyng londes tenementes or heredytaments, which shall be 
made after the said laste day of July . . . 1836, shalbe knowleged and enrolled in 
manner and Forme as shalbe hereafter expressed in thys acte.” 

6 There was a proviso at the end for the enrolment of the conveyances of land 
which lay in sundry shires in such shire as the party might elect. 

6% “That ... they shall not Receve the knowlege of any persons beinge naturall 
foles or not of hole mynde, and that they shall endevour themselves with all due 
cyrcumstance to knowlege and serche that the persons knowledgynge any evydences 
or wrytinges a for them do it of their true and good wytte.” : 

* A relaxation was made in cases where the party making the deed died within 
the forty days. 

% “No person . . . shalbe admitted to denye the same evidences and wrytynges 
soo knowlegyd and ynrollyd to be his . . . dede, Nor to allege that they were not 
hole of mynde at the makinge and sealinge of them nor that suche evydences or wryt- 
inges were made by mynasses or duresse of imprisonment”; it was, however, provided 
in a later part of the act that the lands of femes covert should not be conveyed from 
them, ‘“‘but after suche ordre and forme as hathe hertofore be accustomed by the 
course of the lawes of the Realme.” 

% “Tn case any of the seid offycers or Clarkes do falsely and untruly exercyse and 
use the seyde office in any parte that shall apperteine to the same, or take any more or 
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taking acknowledgments. The clerk must prepare the rolls; and, 
within thirty days after the end of the year, must deliver them to 
the master, who within the next thirty days must deposit them in 
the Chancery. These rolls were to be open to the public, and could 
be searched and copied on payment of fixed fees. Lands in towns 
where conveyances were enrolled before the mayor or other officer, 
were exempt, as were copyholds, and conveyances enrolled in the 
Chancery or before the Exchequer or the judges of either bench. 
Landowners were allowed, if they wished, to enrol evidences made 
before the Act came into force; and similarly persons were to 
be allowed, if they wished, to register “all oblygacyons, acquyt- 
aunces and other wrytinges consernyng personall thinges. Being 
enrolled, they were to have the same force and effect as if they 
had been acknowledged before a court of record. 

This is a remarkably comprehensive scheme for the registration 
of conveyances; and, if it had been passed and efficiently carried 
out, we should have to-day in working order a series of county reg- 
isters, which would have considerably simplified the land law. We 
should not now be struggling to fit a scheme of registration on to a 
system which the large unregulated powers of landowners and the 
ingenuity of conveyancers has made more complex than any other 
modern system. Such a scheme would have been easy to apply to a 
comparatively youthful legal system, and in a country which was 
as yet by no means densely populated. The then existing defects 
in the land law were caused chiefly by the complexity of the proced- 
ure in the real actions, and by the need to regulate uses. The first 
defect was to a large extent remedied by the substitution of the more 
convenient action of ejectment for the older real actions; and the 
second would have been remedied to a large extent by the Statute 
of Uses, if it had been combined with an act providing a compre- 
hensive scheme of this kind for the registration of conveyances. 
The causes which render a scheme of registration so difficult to-day 
are largely the result of the failure to pass the bill proposed in 1536. 





other fees than is above lymyted by this Acte, and be thereof convict by witnes proves 
or confessyon be fore the lord Chauncellor lorde Tresorer lord presydent of the kinges 
most honorable Counseill lord pryvy seall or any of them syttyng yn the sterre Cham- 
ber at Westminster and Calling to them the too chyff justices of eyther bynche for 
the tyme beinge or one of them, that then every of them, so beinge convicte, shall lose 
his offyce, and gelde treble damages to the party greved, And over that shall have 
imprysonment of his bodye tyll he have made fyne att the kynges wyll and pleasure.” 
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Parliament chose the right course when it passed the comprehen- 
sive scheme submitted to it for dealing with the problem of the use. 
It was necessarily a difficult and a complicated act to consider; 
and perhaps Parliament was: hardly prepared to face the labor of 
considering another act quite as difficult and complicated. Perhaps 
too the lawyers again united with the landowners to throw it out; 
for it is clear that universal registration and the publicity necessa- 
rily involved were not quite in accordance with either of their in- 
terests. Certainly the pecuniary interests of the king were not so 
directly involved in the passing of these proposals. But the reasons 
for their abandonment we can only conjecture. We could only 
learn the truth if the missing records of the proceedings of this 
Parliament were to come to light. Whatever the truth may be, 
it is clear that a great opportunity was lost for ever when this bill 
was rejected. Parliament declined to consider a general scheme of 
registration, and passed instead a short act, supplemental to the 
Statute of Uses, to deal simply with those bargains and sales of 
freehold interests in land which the Statute of Uses had converted 
into conveyances. The ingenious conveyancer had not much diffi- 
culty in evading the obligation to enrol imposed by this makeshift 
piece of legislation.” 

This history of the political causes which shaped the Statute of 
Uses enables us to appraise the preamble to the Statute at its true 
historical value. Like the preambles to other statutes of this period 
it is far from being a sober statement of historical fact. Rather it 
is an official statement of the numerous good reasons which had in- 





67 That the Statute of Enrolments did not extend to a bargain and sale for a term 
of years was recognized at least as early as 1595, Heyward’s Case, 2 Co. Rep. at 
p. 36 a; it was decided in Lutwich v. Mitton, Cro. Jac. 604 (1620), that a bargain 
and sale for a term followed by a release would pass the freehold. The statute did 
not refer to covenants to stand seised in consideration of love and natural affection, 
not, as Mr. Jenks (Short History of English Law, 121) says, because the legislature 
was “determined to tolerate them,’”’ but because they did not at this date operate 
as conveyances, see Wingfield v. Littleton, Dyer 162 (1558); cf. Y. B. 27 Henry VIIL., 
Mich., pl. 16; it was not till the cases of Sharington v. Strotton, Plowden 298 (1565), 
and Callard v. Callard, Cro. Eliz. 344, Popham 47, 2 And. 64 (1597), that the law as to 
the form and effect of the covenant to stand seised was finally settled. The reference 
No. III, § 6, to a covenant changing the use is not inconsistent with this view, since 
at this period, as Ames has pointed out, the term “ covenant ”’ is often used simply 
as a synonym for contract. In fact there is an interesting little history to be told of 
the evolution of the covenant to stand seised — but it is too long for a note. 
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duced the government to pass so wise a statute, — the sixteenth- 
century equivalent of a leading article in a government newspaper 
upon a government measure. It bears upon it the traces of the alli- 
ance between the king and the common-lawyers by means of which 
the statute had been carried through the House of Commons. It 
contains all the objections to uses which were the commonplaces of 
the lawyers, — “‘the fraudulent feofiments, fines, recoveries, and 
other assurances craftily made to secret uses interests and trusts”; 
the testaments made by dying men under the influence of greedy 
and covetous persons; the insecure titles of purchasers; the loss 
of dower and curtesy; the perjuries committed in the legal proceed- 
ings arising out of these secret uses. Skilfully insinuated among 
these objections, and holding by no means a prominent place, are 
those which the king felt so keenly, — the loss of the incidents of 
tenure, of the lands of traitors, of land given to aliens, of the escheats, 
and of the rights to year day and waste of the lands of felons.® 

Professor Maitland has truly said that the Statute of Uses “was 
forced upon an extremely unwilling Parliament by an extremely 
strong-willed king.” ® But I think that the evidence shows that 
this strong-willed king was obliged first to frighten and then to con- 
ciliate the common-lawyers in order to get the Statute through the 
House of Commons; and that probably their opposition caused the 
failure of his well-considered scheme for the registration of convey- 
ances. If this be so the action of the common-lawyers has had a large 
effect upon the form which the Statute of Uses and the Statute of 
Enrolments finally assumed, and, consequently, upon the whole of 
the future history of the law of real property.” 





68 “The lords have lost their wards, marriages, reliefs, heriots, escheats, aids pur 
faire filz chivalier and pur file marier. . . . The king’s highness hath lost the profits 
and advantages of the lands of persons attainted, and of the lands craftyly put in 
feoffment to the uses of aliens born, and also the profits of waste for a year and a day of 
felons attainted, and the lords their escheats thereof”; as a matter of fact lands held 
to the use of traitors had been declared forfeit by a statute of the preceding year, — 
26 Henry VIII, c. 13, § 4. 

69 Maitland, Equity, 35. 

7 Mr. Jenks thinks (Short History of English Law, too) that “the secret and una- 
vowed purpose”’ of the Statute of Uses was to secure “the estates of the monasteries 
for the crown” — that in fact it was introduced in view of the act against the smaller 
monasteries which was passed in the same session of Parliament as the Statute of Uses, 
— 27 Henry VIII, c. 28. I cannot agree to this theory. In the first place, the evidence 
which I have adduced seems to show that the two objects of the Statute were (a) the 
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NO. I. 


LETTERS AND Papers. Henry VIII. Vol. 56, fos. 36-39. Calendared in L. 
and P., H. VIII. Vol. IV. No. 6043 (6). 


[I have divided this document into numbered paragraphs for convenience of reference. In 
the original there is no such division. I have punctuated both this and the succeed- 
ing documents.] 


(1) For as moche as long before thys tyme hathe ben and yett to this present 
day there is grete trobull vexacion and unquietness amonges the kynges sug- 
gettes withyn this hys nobyll realme of Inglonde, whiche trobull moste comenly 
risith amonges the sayde suggettes for tytyll of londes tenementes and other 
hereditamentes within thys hys realme, as well by intayle as by uses and forg- 
yng of false evidences, whiche all is so secretely done that men can nott com 
to the trew knowledge therof for lake of good and holsum lawis provided for 
the same, by whiche the purcheser or biar may have perfett knowledge in 
what case and condicion the premisses stond, to the grete dishonor of owre 
soverayn lord the kyng, all his realme, and to the intollerable costes and charges 
and utterly undoyng of a grete parte of his feyghtfull suggettes within this 
hys realme. 

(2) FOR REMEDI wherof and for augmentacion of Justes be hytt In 
actyd by owre soverayn etc. that, from the fyrst day of Janiver next coming 
forward for ever, all intayles made of londes tenementes and all other here- 
ditamentes be utterly frustrate disannulled and adnichelate for ever, as well 
intayles before thys day made as any hereafter to be made so that all manner 
of possessions be in state of fe simple from this day forward for ever. 

(3) FURTHERMORE be ytt inactyd by like auctorite thatt no use nor 
uses hereafter to be made to any person or persons upon or for eny possescions 
within thys realme be vayleable or of eny effect in the law, nor that no manner 
of person schall take or reseyve any profett or benefite of the same, onles the 
same use be recorded in the kynges courte of the comen place, and that the offi- 
cer or officers therfor deputed schall kepe for everi schere within thys realme a 
particuler Rooll or boke to the intent that the purcheser and all other may 
com to the knowledge therof by the sayde recordes, and that the officers therfor 
deputed schall take to the kynges use for suche record ij s. sterling and nomore, 
and for the regestring and writyng thereof for everj viij lines being of x inches 
long j d. sterling and no more. 

(4) AND be hyt further enactyd by like auctorite, to avoyde all untrowthe 
for forgyng of evidences, that every purcheser schall,! immediatly after the 
partie tha sellyth hathe selyd and fermid the deade of geft of any londes tene- 
mentes for [sic] other hereditamentes so sold and poscession thereapon taken 
with sufficient recordes, that then the sayd dede to be openly red apon a holy 
day next folowyng in the parische cherche or cherchis in whiche parische or 
parisches the sayd lond schall ly, att suche tyme as moste people is present, 





improvement in the king’s feudal revenue, and (b) a much needed improvement in 
the land law; in the second place, the Statute was not needed for the purpose for which 
Mr. Jenks supposes that it was passed; in acts of attainder it was common to include 
the lands of which the attainted person had the use and to exclude those of which he 
was merely feoffee to uses, see Holdsworth, 2 History of English Law, 403, n. 3, and for 
another illustration see also 21 Henry VIII, c. 25; what the legislature habitually did 
in acts of attainder it could equally well have done in the act dissolving the smaller 
monasteries. 

1 The grammar is somewhat faulty. 
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and so red, the vicar parische preste or curate to fyrme the sayd deede, to the 
intent that the most parte of the parische may knowe of the sayde sale and 
possession so made and gevyn; and for further suerte that the sayde deede 
be regestred in the schere towne In whiche schere the sayd lond schall lye, 
and the mayre bayliff or other hee officer of suche schere towne to sett to the 
seale of the towne or suche a seale as therfor schall be ordened and apoynted, 
and they to take for regestryng and sealyng of the same ij s. sterling and no © 
more. 

(5) Provided allways that this act nor nothyng theryn conteyned be in any 
wise preiudiciall to the nobyll men off thys realme, being within the degree of 
a baron, butt that theyr londes and possessions may remayne Intayled as hitt 
now is or hathe ben in tymes past, and that no maner of person or persons 
presume to by any suche noble mens inheritans within the degree aforesayd, 
except the sayd noble man have fyrst obteyned the kynges licens under hys 
brode seale therfor; the whiche obtayned, hytt schall be lawfull as well for the 
sayd nobull man to sell as to any of the kinges naturall borne subiectes to by 
and purchesse the same ther londes tenementes and other hereditamentes, 
withowte any preiudice of any of the parties. 

(6) AND be hitt further inacted by like auctorite thatt londes tenementes 
and other possescions so purchased, being the dede openly redde in the parische 
or parisches where the lond lieth, subscribed by the curate regestrid, and sealid 
in the schere towne as is afore sayd, schall not be devict evict or recoverid owte 
of the power and possession of hym that so hathe purchased them In no court 
or courtes within the kynges realme, butt thatt he thatt is so possessed, as is 
aforesayd, schall peasably possess and inioy the same to hys heyrys and assines 
for ever. 

(7) AND further be hytt inactyd by auctorite aforesayd thatt all manner 
of londes tenementes and other possessions of the whiche before thys tyme 
Recovery hathe ben had or fyne leveyd apon, and v yeris past after the recovery 
or fyne, be taken for fee symple in the law, to the possession of hyt for ever, 
any law or costume herto fore made or used to the contrary notwithstandyng. 

(8) AND be hitt further inactyd by the auctorite aforesayd that every 
manner of person beyng seasid of londes tenementes and other possessions, of 
whiche hys anciters or predecessors have ben peasably seased and possessed 
by the space of xl yeris Immediattly afore, withowt any clayme made by dew 
course of the law within the sayd tyme, thatt then from thens forthe no action 
to be admitted in no corte or corttes withyn thys realme to disposses any person 
or persons so possessid, butt that the possessor schall injoy the same to hym 
hys heyris and assines for ever. 


NO. II. 


LETTERS AND Papers. Henry VIII. Vol. 101, fo. 282. Calendared in L. 
and P., H. VIII. Vol. X. No. 246 (3). 


[I have added the numbers to the paragraphs of this document.] 


Here after Folowyth a small parte (in regard) of ye myscheiffes wronges 
and in Conuenyensez which ye Kinges Subiectes do suffer by suffraunce of 
usez within this realme. 

(x) Fyrst, y* is no accion ayenst hym or them which have ye use but by 
statutez, wheirapon do ryse such doutes thatt no man can be sure of any land 
lawfully purchesyd by lawffull barganyng. 

(2) Item, ye openyons of ye Justices do chaunge dely apon the suertyez For 
landes In use , 

(3) Item, y®* usez causyth ye Justices to be in doute or in seuerall openyons 
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In ye most Commen casez, as In case a man have dyvers Feffez to his use of 
landes In dyvers Townez within one shyre, and he do make a deed of Feoff- 
ment of all ye seyd lendes and make leuery but in one Towne, this grettly 
doutyd whether all ye lond pass or but thatt land whereof he made leuery. 

(4) Item, if a recouvery he had ayenst Cestui a que use In Tayll, whether 
this shall bynd after his deth or no is also in doute amonge ye Justices. 

(5) Item, if a man ougth to have a reall accyon, For yes secrett Feffmentes 
to usez he can nott Tell ayenst whom to brenge his accyon but ayenst hym 
thatt Takyth ye profeffettes, and if he breng nott his accyon within a yere he 
hath no remedy in ye most parte of accyons. 

(6) Item, if a man hauyng neuer so much landes In use be bound and his 
heres In an obligacyon and dye, hauyng nott goodes suffecyent to satysfye the 
obligacyon, his heir, tho he haue ye use of a thousand pounde land, shall nott 
be chargyd with no parte of the sayd obligacyon, and yett if ye land had dis- 
sendyd he should haue made Satysfaccion For ye seyd dett. 

(7) Item, ye usez cause much landes to come into mortmayn and to Fyndyng 
of prestes. 

(8) Item, usez cause landes to passe by wyll commenly when he that makyth 
ye wyll knoweth nott whatt he doth nor his gostly Father whatt he wrytyth. 

(9) Item, if aman makyth a wyll of his landes and goodes, and hytt is prouyd 
in ye speretuall Court thatt he had nott att ye makyng of ye wyll such perffett 
mynd qualem Testantez debent habere, all shall be made voyde and yat by ij 
wytnesez. 

(10) Item, he thatt hath Feffez to his use doth apper to be owner and Ten- 
nant and is nott, by reson wheiroff many be disseuyd In barganyng with them, 
and many poore Fermers undun, and many old seruyng men In yer age put 
From yer offices and anuytez beffore grauntyd them in recompens of yer 
seruyce doyn in youth. 

(11) Item, yes usez doth undo many Wood salez wherfore money is payed. 

(12) Item, I omytt ye grett nombre of doutes which doth ryse by usez. 

(13) } Item, where, per Cas, Some one man takyth asyngler welth their be a 
hundrioth against one that takyth hurt and losse theirby, is yt a good lawe? 

(14) Item, if a man see and consyder the matterz nowe hyngyng in varyaunce 
in euery the kinges Courtes and in arbitrement, he shall Fynd yt yes decetfull 
usez is the cause the most parte of the seid varyaunce. 

(15) Item, if the usez, which is in Regard but ye shadowe of the thyng and not 
ye thyng Indeyd, were clene put out of the lawe men y* had right should here- 
aftur rather come to there remedyes. 

(16) Item, yes usez defraude wemen From dowers and men which mary 
we [men] Inherytable or Inherytors For y* Interestes as Tenent by the 
Courtesy. 

(17) Item, if a man put a maner enfeffment, to which an aduouson is ap- 
pendent, be hit neuer so grete in value, he nor his heirez can nat present, and iff 
he do he is a wrong doer, and so hit is if hit be an aduowson In gros, w’ is grete 
myscheif and makyth trouble oft. 

(18) Item, if a man which hath Feoffes to his use do comande one of his 
seruantz or Freyndes to Cut downe a Tre in his grounde, or licens a pore man 
to cut downe a Tre or put his bestes in his grounde, the Feffez mey punyshe 
the seid seruant by Fyne and Imprisonment or utlary or Inditement in the 
sessyons of peace. 

(19) Item, if A. B. haue Feffez to his use, and an estranger put his bestes 
upon the gronde, A. B. takyth the bestes In his grounde or percas In his Corne 
and dryuth them to pounde, he that ought the beystes shall punyshe A. B. for 
takyng the seid bestes. 





1 Here the handwriting changes. 
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(20) Item, wheirby the lawe of ye Realme if a man do Treson murdre or Fel- 
ony, in example of other, the Kynge or the other lordes should haue his landes, 
nowe Cestui que use, commyttyng Treson felony or murdre, shall Forfett no 
lande by e Commene lawe, to the grete boldness of evyll persons. 

(21) * Item, if Cestui que use be outlawed, the kyng ougth, if he had the pos- 
session, to haue ye profettes of his landes, and nowe ye land, beyng In use, he 
can haue nothyng. 

(22) Item, if landes dissend unto ij or mo wemyn w° mary, if the one hus- 
band be of more power then ye other, and Takyth ye hole proffettes or ye 
grett parte, or Fellyth all ye woodes, yer is no remedy by ye commen lawe of 
ye realme, nor he thatt is wrongyd can nott compell the other to make pro- 
tecyon nor seueraunce. 

(23) Item, Cestui que use doth occupye the grounde and makyth lessez, if 
ye lesse do lett downe housez or cut downe woodes, he hath no accyon of wast 
nor other remedy by ye lawe. 

(24) Item, he that hath ye use can nott haue accyon of accompt nor other 
remedy ayenst his baylyez nor Fermers. 

(25) Item, In all accions of Transgressiones accompt or other accyon per- 
sonall brougth by . . . the Feffez, if any one of them wylbe currupt and relez, 
all ye matter is lost and all ye other barred For euer. 

(26) Item, Cestui que use can not make a good quytaunce to his bayly when he 
hath payd hym his rent. 

(27) Item, women wich haue ionturez For their lyuez and Feffez to yer 
' usez, mey cut downe woodes and pull downe housez and no remedy by, ye 
lawe. 

(28) Item, yes Feffementes to usez cause many deleys by essoynes vouchers 
and other wyse In reall accyons, wheirby men be oft Infenytely of their lawffull 
Rigth deleyed. 

(29) Item, all yes Feffmentes to usez and ententes began Fyrst apon Fraude 
and disseytt, w° is nott meytt to be made nor allowed For a lawe. 

(30) Item, if aman haue Feffez to his use, and one of his Feffez be unthryfty 
and he bounde in a statute, ye land shalbe In execucyon For ye porcyon of ye 
landes of Cestui que use. 

(31) Item, if the suruyuor of ye Feffez dye, his wyff shalbe Indowed of ye 
iij*® parte of other mens landes, and iff ye heir be within age, ye lord etc. shall 
haue ye ward ofye resedowe of the land etc. 

(32) Item, ye usez make double lawe, and cause thatt yer is no remedy att 
ye comen lawe, For Cestui que use can not sue att ye comen lawe. 

(33) Item, Cestui que use might make no leez graunt Feffment nor relez to 
be good beffore ye statute of Richard ye therd, apon which do ryse agrett 
nombre of doutes and myscheffes. 

(34) Item, y* would no accyon lye ayenst Cestui que use beffore ye statutes 
of pernors of proffettes apon wich doth ryse many doutes and unsuertyez. 

(35) Item, Cestui que use can haue no accyon by ye lawe, and yett he semyth 
Tenant and owner to ye world, which is agrett disseytt. 

(36) Item, Fynally the usez began apon disseytt, and ye most thatt fol- 
lowyth yerof is disseyt, so thatt, ye disseytes thatt be their In, I wyll unther- 
take shall conteyne a grett boke, if yer be well serched out with study, so thatt 
ye usez subuerte ye lawe and Customez of yis Realme. 

(37) Item, here fowith For whatt purpose and entent Feffementes to usez 
haue byn practysed within this realme. 

(38) Fyrst, to ye Intent and euyll purpose that if a man of power gatt ouer 
ye possession of landes, albe thatt hytt were by wrong, yett, if he were able to 
kepe ye possession, he would make so many Feffmentes, thatt the partye that 





2 Here the original writing begins again. 
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should shewe, mygth neuer knowe ayenst whome to breng his accyon, and so 
without remedy by ye Comen lawe.of ye realme. 

(39) Item, to ye entent To dyffraude ye lord of whom the land is holdyn from 
ward maryage and releyffe, And to ye entent that ye cheif lord should nott 


knowe apon whatt person or persons to adouwe, For his rentes Customez and 


seruyces dewe. 
(40) Item, to ye entent that if a man dyd Treson murdre or Felony thatt 
he should Forfett no land. 
bet — to ye entent that all recouerey in accyons reall ayenst hym should 
voyde. 
(42) Item, to ye entent thatt, if any recovery were had in any accyon per- 
sonall For dett or otherwyse, thatt yer should be no execucyons of ye landes. 
(43) Item, to ye entent thatt no man should knowe of whom to take a leez 
gyfit or Feffement, For their [sic] Fraudez and such lyke were usez deuysed. 
Endorsed: — “Damna usuum,” and “Inconveniences for sufferance of uses.” 


NO. III. 


LETTERS AND Papers. Henry VIII. Vol. 101, fo. 286. Calendared in L. 
and P., H. VIII. Vol. X. No. 246 (4). 


[I have added the numbers to the paragraphs.] 


For as moche as by reason of uses lately practised in this realme, the good 
old lawes of the same be nygh subuertid, to the derogacion of the Kinges crowne 
and hurt of his people and Subgettes of this realme, Be it therfor enactid, by 
auctorite of this present parliament, as herafter ensueth in these articles 
folowyng. 

(1) First, if eny person or persons, hauyng the use of eny londes tenementes 
or hereditamentes, be atteyntid or convict by the dewe course of the lawes of 
this realme of eny treasons murdres or felonyez or eny other offencez wherby 
londes ought to be seased lost or forfit, shall in euery suche case lose and forfit 
the londes tenementes and hereditamentes, whereof suche person or persons 
so offendyng shall haue suche use att the day of suche offensez don or eny tyme 
after, in like maner forme and condicion in euery behalf as if suche offendor, 
hauyng suche use, had had suche estate in possession reuision or remaynder in 
the said londes tenementes or hereditamentes so to be seased lost or forfit, 
as he had in the use. 

(2) Item, if eny man mary a woman hauying the use of eny londes tenementes 
or hereditamentes in fee simple or intayle, and after suche mariage haue issue 
by the said woman, and she dieth, the husbond shalbe tenant by the courtesy of 
the same londes tenementes and hereditamentes, so beyng in use, in like maner 
forme and condicion as if his wife had had suche estate in the possession of suche 
londes tenementes or hereditamentes as she had in th’use. 

(3) Item, if eny use of londes tenementes or hereditamentes discend in fee 
simple to eny person or persons from their auncestors, that then, in euery suche 
case, the heir and heirez, to whom suche use shall discend; shalbe bounden to 
all accions execucionz, and to all other intentes whatsoeuer, in like maner 
forme and condicion as suche heir or heires shuld haue ben bounden, if the 
auncestors had died seased of the possession reuersion or remaynder of suche 
londes tenementes or hereditamentes so discendid in use. 

(4) Item, euery person and persons, hauyng the use in eny londes tenementes 
or hereditamentes, shalbe admytted taken and reputid, in all condicions! and 
to all ententes and purposez, tenantes to the chife lerdes of whom the londes 





1 The word “condicions”’ is written over the word “‘accions.” 
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tenementes or hereditamentes, wherof they haue suche use, shalbe holden, in 
like maner forme and condicion in euery behalf, as if they had had suche estate 
in the possession reuersion or remaynder of the londes tenementes or heredita- 
mentes, whereof they haue suche use, as they haue in the use, and that all 
recoueryez had or herafter to be had ageyn them, and fynes feofiementes re- 
leassez and confirmacions levied made or to be levied and made by them, 
shalbe of the same effect strengith and force ageyn them and their heirez, to all 
intentes and purposez, as if they, att the tyme of suche recouveryez or levying 
suche fynez or makyng suche feoffementes releassez or confirmacions, had had 
suche estates rightes and interestes in the possession reuersion or remaynder of 
the same londes tenementes or hereditamentes so beyng in use, as they had in 
the use. 

(5) Item, that uses may be declared and expressed in Fynes, if the parties 
to the fyne will require it, and that euery fyne feoffement releasse and confirma- 
cion, to be made levied or had by eny person or persons to eny person or persons 
after the first day of January next, wherein none use shalbe certenly lymytted 
and fully expressed, shalbe takyn to the onely use of these persons to whom 
suche fynes feoffementes releassez or confirmacions shalbe made or had, and 
that all recoueryez shalbe to the use of the recouerers, eny usage to the contrary 
heretofore had not withstondyng. 

(6) Item, that no bargeyn contract Couenaunt or Aggrement, by them selfes 
onely, shall make or chaunge the useof eny londes tenementes or hereditamentes 
from eny person or persons, but that the persons grevid by non performance 
of suche bargeyns contractes couenauntes or aggrementes, their executores 
or admynystrators, shall haue their remediez by accions of couenaunt or 
upon the case or otherwise, as the case shall require to be requisite, and recouer 
their damages and amendes in euery suche accions and sutes for brekyng 
and non obseruyng suche bargeynes contracts couenauntes and aggrementes, 
and none otherwise, eny usage heretofore used to the contrary herof not 
withstondyng. 

(7) Item, that recoueryes, in comen writtes of entre in the post, had by as- 
sent of the parties, and fynes and feoffementes hereafter to be had or made, 
shall bynde the parties to suche recoueryes fynes and feoffementes and their 
heires and the feoffez to their usez and their heires; And that none other person 
or persons, whiche shall haue eny reuersion or remaynder of the londes and tene- 
mentes herafter to be recouered in suche writtes, or wherof eny fynes or feoffe- 
mentes hereafter shalbe made or had, shalbe bounden or take eny losse dam- 
age or hurt by reason of suche recoueryes fynes or feoffementes, unlesse they 
be made privy to them by voucher, aide prayer, or otherwise by their assentes 
determyn or release their interestes rightes and titles in suche reuersions and 
remaynders, but that the title interest and possession whiche eny person or 
persons, not beyng parties nor privie to eny suche recoueryez fynes or feoffe- 
mentes shall haue in eny reuersions or remaynderz att the tyme of such recou- 
eryez fynes or feoffementes had or made, shall still remayn and abide in them 


and their heires, as if no suche recoueryez fynes or feoffementes had be [sic] 
had or made. sacs 


W. S. Holdsworth. 


St. Joun’s CoLLecE, OxForD. 
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THE PROPOSED PATENT LAW REVISION. 


N the eve of the adjournment of Congress, on August 8, 1912, 
the Committee on Patents reported back to the House of 
Representatives the Oldfield Revision and Codification of the 
Patent Statutes } with an amendment in the nature of a substitute, 
and recommended that this substitute be passed. The committee’s 
purpose, expressed by its chairman, who is also the author of the 
bill, was to ‘‘give everybody an opportunity to study the question, 
and give the people of the country the opportunity to see what is 
provided for in the bill, and ascertain what is the sentiment of the 
country upon the proposal ”’;? and then to press the bill for passage 
in the session beginning in December, 1912. 

During the spring of 1912, hearings were held for several weeks 
by the Committees on Judiciary and on Patents of the House 
of Representatives upon various proposals to amend the patent 
laws. The opportunity for persons other than the sponsors of the 
proposed legislation to learn of these hearings and to attend 
them was necessarily limited; and even among those who at- 
tended, their importance was probably not fully realized. For no 
one could then have anticipated that practically all of the changes 
advanced in these proposals would be combined in the substitute 
bill to be reported. Nevertheless, witnesses testified, written com- 
munications were received, and suggestions came ‘from practically 
every part of the country.” * ‘We had before us,” said the chair- 
man of the Committee on Patents, ‘“‘manufacturers of patented 
articles from almost every state in the Union, and we had promi- 
nent inventors and prominent patent attorneys before us.” 4 
But out of the sixty persons whose testimony and communications 
were reported in these hearings, less than half a dozen favored the 
proposals which have been embodied in the bill recommended.° 





1H. R. 23,417. 2 Congressional Record, Aug. 8, 1912, p. 11,333. 

® Report of the Committee on Patents, 62d Cong., 2d Sess., House of Representa- 
tives, No. 1161, Aug. 8, 1912 (hereinafter called “ Report’’), p. 1. 

* Congressional Record, Aug. 8, 1912, p. 11,333. 

5 Among those who expressed their opposition were inventors, such as H. Ward 
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In all essentials, the provisions which evoked the emphatic oppo- 
sition of the overwhelming majority of manufacturers, inventors, 
and representatives of commercial and scientific associations ap- 
pearing before the Committee on Patents in opposition to the orig- 
inal bill reappear in the substitute. In addition, the substitute 
contains a number of provisions extending the application of the 
Sherman Anti-Trust Act, wherever patents are involved, to specific 
transactions which are not now covered by that act and which, if 
no patents were involved, would under the existing law, or even 
under the other provisions of the substitute bill, lie outside the 
prohibition of the Sherman Anti-Trust Act. These were not con- 
templated in the original Oldfield bill, were neither discussed nor 
suggested by anyone upon the hearings, and were not foreshadowed 
by any patent legislation previously introduced in either branch 
of Congress. In scheme, they somewhat resemble the proposed 
amendments to the Sherman Anti-Trust Act introduced earlier 
in the session by Senator La Follette and Representative Lenroot;° 
except that their bills avowedly applied to all articles of commerce, 
patented as well as unpatented, while the substitute Oldfield bill, 
by limiting its application exclusively to patented articles, dis- 
criminates grossly in favor of unpatented articles. 

The three main proposals of the bill are briefly these: 

Compulsory licenses are authorized by providing’ that if any 
applicant shall establish in a federal district court that a patent 
owner who has purchased a patented invention from the original 
inventor is withholding it “with the result of preventing any other 





Leonard, Dr. L. H. Baekeland, Benjamin M. Des Jardins, F. L. O. Wadsworth, 
Cortlandt F. Carrier, Jr., Spencer Miller, and Thomas A. Edison; eminent patent 
lawyers and publicists, such as Frederick P. Fish, Livingston Gifford, Louis D. Bran- 
deis, E. J. Prindle, Samuel Owen Edmonds, Horace Pettit, Frank L. Dyer, Walter F. 
Rogers, and William W. Dodge; manufacturers representing concerns such as 
Thomas A. Edison, Inc., U. S. Mail Chute System, Bissell Carpet Sweeper Co., Gil- 
lette Safety Razor Co., Columbia Phonograph Co., Brown & Sharpe Co., C. B. Cot- 
trell & Sons Co., R. H. Ingersoll & Bro., and the Lidgerwood Mfg. Co.; represent- 
atives of scientific societies and associations, such as the Inventors’ Guild, the 
American Institute of Chemical Engineers, the Association of Registered Patent At- 
torneys, the Merchants’ Association of New York City, the National Association of 
Stationers and Manufacturers, the Pennsylvania Retail Jewellers’ Association, the 
Chambers of Commerce of Rochester, and of Cleveland, and the Patent Law Asso- 
ciation of Washington, D. C. 
6 S. 4931, H. R. 15,926. 7 Section 1. 
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person from using the patented process” more than three years 
after the patent is issued, the court shall order the patent owner 
to grant to the applicant a license to use the invention 7“ such 
terms or royalty as the court deems just. 

The non-enforcement of license restrictions is secured by provid- 
ing * that the patent owner shall no longer be permitted to bring 
an action for infringement of the patent, when the purchaser, les: ze, 
or licensee of the patented article has committed a breach of the 
contract of sale, lease, or license by the conditions of which he ob- 
tained the patented article. 

The extension of the Sherman Anti-Trust Act is effected by 
providing * that any patent, used as part of any combination in 
restraint of trade or commerce among the several states or with 
foreign nations, or to monopolize or in any attempt to monopolize 
such trade, or used in any manner prohibited by this act, may be 
condemned in the manner provided by law for the forfeiture, 
seizure, and condemnation of property illegally imported; and also 
by providing ’° that a violation of the Sherman Anti-Trust Act 
shall be conclusively presumed from any one of a long list of the 
most common business transactions, regardless of any surrounding 
circumstances." 





8 Section 2. ® Section 4. 10 Section 5. 

11 Thus, a violation of the Sherman Anti-Trust Act shall be conclusively presumed: 
(a) When the vendor of any patented article attempts to restrict the price at which 
such article may be resold; (6) When the vendor of any patented article attempts to 
restrain a customer from buying or using an article obtained from somebody else, 
whether such attempt be made by agreement against such purchase, or by a condition 
of sale of the patented article sold, or by making in the price of the patented article 
any discrimination based upon whether the customer buys the article from somebody 
else; (c) When the vendor of any patented article, with a view to preventing competi- 
tion with such article, acquires any other patent or license; (d) When the vendor of 
any patented article, with a view to restraining competition, makes in the price of 
the patented article any discrimination (other than the ordinary wholesale discount) 
based upon whether the customer buys from him goods of a particular quantity or 
aggregate price; (e) When the vendor of any patented article attempts to restrain 
competition, either by refusing to supply somebody, or by consenting to supply some- 
body only upon terms or conditions less favorable than are accorded to anybody else; 
(f) When the vendor of any patented article attempts to restrain competition by 
supplying to somebody, in any particular territory, patented articles upon terms or 
conditions more favorable than are accorded to other customers; (g) When the vendor 
of any patented article attempts to restrain competition by making any arrangement 
under which he shall not sell such patented article to certain classes of persons, or to 
those doing business in certain territory; (z) When the person dealing in any patented 
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The provocation for these radical innovations and sweeping 
changes, according to the report accompanying the bill,” was: 


“First. The evils arising from the vendor of a patented article 

fixing the price at which the article must be resold to the public. 
“Second. The evils arising from the vendors of patented articles 
prohibiting their use except in connection with other unpatented arti- 
cles purchased from them. 





article does business under any name other than his own, or that of his firm or corpora- 
tion; (i) When the vendor of any patented article attempts to prevent competition by 
supplying such article at a price at or below the cost of production and distribution. 

The bill makes these further provisions: Whenever a combination in violation of 
the Sherman Anti-Trust Act is shown to control any patented article “reasonably 
required” in manufacture, production, general consumption, or use, and “no ade- 
quate opportunity exists to immediately substitute another article therefor of equal 
utility,” the court shall compel the patent owner to continue to supply the patented 
article “until some other adequate substitute can be provided,” upon payment of 
either “a reasonable compensation to be fixed by the court,” or the amount of com- 
pensation payable according to any valid contract then existing (section 6). Final 
judgment, in a civil proceeding, that a defendant has violated the Sherman Anti-Trust 
Act by the use of any patent in any manner hereinbefore prohibited shall constitute, 
as against such defendant, conclusive evidence of the same facts and as to the same 
issues of law in favor of any other party in any other proceeding involving the Sher- 
man Anti-Trust Act (section 7). Whenever a defendant has been adjudged in a civil 
proceeding to have violated the Sherman Anti-Trust Act by the use of any patent in 
any manner hereinbefore prohibited, anybody claiming to have been injured by such 
conduct may, within three years thereafter, intervene, and shall be admitted as a party 
to the suit, and shall have judgment for the damages resulting from such injury in 
just the same manner and extent as if he had begun an independent suit to recover 
such damages (section 9) When a combination has used any patent in any manner 
hereinbefore prohibited and has been adjudged to have violated the Sherman Anti- 
Trust Act, the court may partition its property in severalty among groups of stock- 
holders or sell it in parcels as a whole and forbid former stockholders to buy at such 
sale (section 9). Whenever it appears in a civil suit by the federal government under 
the Sherman Anti-Trust Act that a patent has been used in any manner hereinbefore 
prohibited, any person or state threatened with injury may at any time intervene as 
a party (section 10). Whenever it is alleged in an action by the federal government 
under the Sherman Anti-Trust Act that a patent has been used in any manner here- 
inbefore prohibited, no department or official of the United States shall contract to 
buy anything from the defendant or its subsidiaries until such allegation “be found on 
final decree to be unfounded,” unless no substitute of equal utility at a reasonable price 
can be found (section 11). In any suit arising out of the infringement of any patent 
or the breach of any contract whatsoever, it shall be a complete defense that “the 
plaintiff or the real party in interest at the time of the making of such contract, or of 
its alleged breach, or at the time of the alleged infringement, at the time of the be- 
ginning of said suit was engaged in carrying on business in any manner or to any 
extent in violation of the provisions of this act” (section 12). 

2 Report, p. 2. 
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“Third. The evils arising from owners of patents suppressing the 
same or prohibiting their use in order to prevent competition with 
other patented or unpatented articles sold by such owners of patents. 

“As a remedy for these evils, it was proposed to limit the absolute 
right now vested in the owners of patents, under which they deter- 
mine to what extent and in what manner the use of the patent or 
patented article shall be permitted. With this in view, it was pro- 
posed to take away specifically the right recognized by the lower 
federal courts to fix under the patent law prices at which articles shall 
be sold at retail, and also to take away the right recently confirmed 
in the Mimeograph Case to prohibit patented machines from being 
used otherwise than in connection with unpatented materials furnished 
by the vendor or licensor.” “ 


Whether these “evils” are actual, and whether the proposed 
changes in the patent law will bring any remedy or advantage, 
were the questions to which discussion was exclusively directed in 
the hearings upon the original Oldfield bill, in which the over- 
whelming number of witnesses opposed the conclusions of the 
committee. 


Before turning to this testimony, the fundamental rights of a 
patent owner under the laws of the United States may be briefly 


stated. 

Congress has the power under Article I., section 8 of the Con- 
stitution to “promote the progress of science and useful arts by 
securing for limited times to authors and inventors, the exclusive 
right to their respective writings and discoveries.”’ 

Pursuant to this power Congress has provided in section 4884 
of the Revised Statutes that a patent owner shall have the “ex- 
clusive right to make, use and vend the invention or discovery.” 
As the phraseology of the statute indicates, this exclusive right 
consists of three components, 7. ¢., the exclusive right to make, the 
exclusive right to use, and the exclusive right to vend the patented 
article. The owner of these three exclusive rights may dispose of 
them singly, or together, or fractionally. If he wishes to manu- 
facture the patented article himself, he may keep the exclusive right 
to make, and dispose simply of the exclusive rights to use and to 
vend. If he wishes to manufacture the patented article, and put 





% Report, p. 2. 
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it out only upon some basis which will continue the title in him- 
self, he may keep the exclusive rights to make and to vend, and 
dispose simply of the right to use. This right of use he may dis- 
pose of entirely or partially, according as he wishes. Thus, he 
may keep the exclusive rights to make and to vend, and most of 
the exclusive right to use, and grant only a limited right of use; 
for instance, the right to use the patented article only with such 
supplies and accessory appliances, and only under such conditions 
in respect to sale, lease, license and use, as the patent owner shall 
prescribe. 
The patent owner, like the owner of any other property, “can- 
not be compelled to part with his own, excepting on inducements 
to his liking.” Owners of unimproved land cannot be compelled 
to improve their property, nor — except by eminent domain — to 
allow others to improve it. Similarly, the patent owner cannot 
be compelled to use his invention, nor— except by eminent do- 
main — to allow others to use it. Landowners frequently prefer 
to continue to be owners, and to keep the rights of ownership, 
and to allow to others only the partial use of their land, subject 
to conditions of lease. Even when disposing of most of their 
rights of ownership, landowners frequently convey a limited title, 
subject to restrictions regarding the character of the improvements 
that shall be erected or the use to which the property shall be put. 
The patent owner’s rights are neither greater nor more unusual 
than these familiar rights of landowners. When, therefore, the 
patent owner requires that his property be used only under cer- 
tain specified conditions and for certain specified purposes, and with 
certain specified accessories, he asserts no novel property rights. 
Indeed, the patent owner’s rights are much curtailed, as contrasted 
with the rights of other property owners, in that the owners of every 
other form of property may exercise their rights for so long a period 





14 Bloomer ». McQuewan, 14 How. (U. S.) 539, 549 (1852); Mitchell v. Hawley, 16 
Wall. (U. S.) 544, 547-548 (1872); Adams v. Burke, 17 Wall. (U. S.) 453, 456 (1873); 
Bement v. National Harrow Co., 186 U. S. 70, 88-93 (1902); Henry v. A. B. Dick Co., 
224 U.S. 1 (1912); Heaton-Peninsular Button-Fastener Co. v. Eureka Specialty Co., 
77 Fed. 288 (C. C. A., Sixth Circ., 1896); John D. Park & Sons v. Hartman, 153 Fed. 
24, 27 (C. C. A., Sixth Circ., 1907). See also cases collected in Henry ». A. B. Dick 
Co., supra. 

18 Victor Talking Machine Co. v. The Fair, 123 Fed. 424, 426 (C. C. A., Seventh 
Circ., 1903). 








134 HARVARD LAW REVIEW. 


as they and their successors may desire, while the patent owner may 
exercise none of his rights beyond the duration of his patent, and 
at the expiration of the statutory period of seventeen years must 
relinquish to the public all of his rights.” 

These rights have always been fundamental in American patent 
law. The right “to fix under the patent law prices at which ar- 
ticles shall be sold at retail,” which the committee describes as 
“recognized by the lower federal courts,” '’ has been settled by the 
decisions of the Circuit Courts of Appeals of the Third, Seventh, and 
Eighth Circuits; 1* and by decisions of Circuit Courts of the First, 
Second, Third, Sixth, and Eighth Circuits; 1° and has been expressly 
affirmed by the Supreme Court.” It rests upon principles estab- 
lished by an unbroken line of judicial decisions in the United States.” 
The same right and the same principles, it may be added, have 
been established in a line of English decisions culminating in a 
unanimous decision of the Lords of the Judicial Committee of the 
Privy Council, which determines the law for the entire British 
Empire.” The Mimeograph Case,” which the House Committee 





16 See The Supreme Court on Patents, by Gilbert H. Montague, 21 Yale L. J. 583 
(1912). 17 Report, p. 2. 

18 New Jersey Patent Co. ». Schaefer, 178 Fed. 276 (C. C. A., Third Circ., 1909); 
Victor Talking Machine Co. »v. The Fair, 123 Fed. 424 (C. C. A., Seventh Circ., 1903); 
The Fair v. Dover Mfg. Co., 166 Fed. 117 (C. C. A., Seventh Circ., 1908); National 
Phonograph Co. v. Schlegel, 128 Fed. 733 (C. C. A., Eighth Circ., 1904). 

19 Edison Phonograph Co. v. Kaufmann, 1o5 Fed. 960 (C. C., W. D. Penn., 1901); 
Edison Phonograph Co. v. Pike, 116 Fed. 863 (C. C., D. Mass., 1902); New Jersey 
Patent Co. v. Schaefer, 144 Fed. 437 (C. C., E. D. Penn., 1906); Ingersoll v. Snellen- 
berg, 147 Fed. 522 (C. C., E. D. Penn., 1906); New Jersey Patent Co. v. Schaefer, 
159 Fed. 171 (C. C., E. D. Penn., 1908); New Jersey Patent Co. v. Martin, 172 Fed. 
760 (C. C., N. D. Ia., 1909); Thomas A. Edison, Inc., v. Ira M. Smith Mercantile Co., 
188 Fed. 925 (C. C., W. D. Mich., 1911); Automatic Pencil Sharpener Co. »v. Gold- 
smith Bros., 190 Fed. 205 (C. C., S. D. N. Y., 1911); Indiana Mfg. Co. ». Nichols 
& Shepard Co., 190 Fed. 579 (C. C., E. D. Mich., 1911); Waltham Watch Co. ». 
Keene, 191 Fed. 855 (C. C., S. D. N. Y., 1911). 

20 Bement v. National Harrow Co., 186 U. S. 70, 93 (1902); Henry v. A. B. Dick Co., 
224 U.S. 1, 30-31 (1912). 

1 See authorities collected in The Sherman Anti-Trust Act and the Patent Law, 
by Gilbert H. Montague, 21 Yale L. J., 433 (1912), and The Supreme Court on Patents, 
by Gilbert H. Montague, supra. 

# National Phonograph Co. of Australia, Ltd., ». Menck, [1911] A. C. 336, cited in 
Henry v. A. B. Dick Co., 224 U. S. 1, 42 (1912); other English cases are collected in 
Henry »v. A. B. Dick Co., 224 U. S. 1, 39-43 (1912), and in The Sherman Anti-Trust 
Act and the Patent Law, by Gilbert H. Montague, supra. 

* Henry v. A. B. Dick Co., 224 U. S. 1 (1912). 
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on Patents states™ recently confirmed the right of the patent 
owner to prohibit patented machines from being used other- 
wise than in connection with unpatented materials furnished by 
himself, was strictly in line with all these authorities. Far from 
being a recent development, the rule in that case was simply an 
application of the principles established by the unbroken trend 
of judicial decisions above mentioned. How unchallenged these 
principles have been, until the surprising dissenting opinion in 
the Mimeograph Case, appears from the decisions of the Supreme 
Court in United States v. Bell Telephone Co.” and Bement ». 
National Harrow Co.” and the Paper Bag Patent Case,”’ in which, 
it is interesting to note, the author of this dissenting opinion par- 


‘ticipated and concurred. Notwithstanding the forebodings ex- 


pressed in this dissenting opinion, a careful reading of the decision 
itself shows that the Mimeograph Case spells trouble only for those 
people who, with knowledge of the conditions on which alone the 
patent owner consents to part with his patented article, expressly 
agree to these conditions in order to obtain the article, and there- 
upon deliberately set about to violate their agreement respecting 
these conditions in order to benefit at the expense of the patent — 
owner; or those people who, fully knowing that a user of a patented 
article has expressly agreed to the conditions on which alone the 
patent owner consented to part with it, thereupon - deliberately 


- instigate such user to break his agreement respecting these condi- 


tions, in order to benefit at the expense of the patent owner. As 
Justice Wills remarked, speaking to this very point in one of the 
English cases above referred to: “It seems to be common sense, 
and not to depend upon any patent law, or any other particular 
law.” 78 

The substitute Oldfield bill proposes to deprive the patent 
owner of the right to sue such pirating dealers and manufactur- 
ers as contributory infringers, and to relegate the patent owner 
to separate actions for breach of contract against the army of 
small users whom these pirates instigate to break their agree- 





* Report, p. 2. % 167 U. S. 224 (1897). % 186 U.S. 70 (1902). 

27 Continental Paper Bag Co. v. Eastern Paper Bag Co., 210 U. S. 405 (1908). 

28 Incandescent Gas Light Co., Ltd., v. Cantello, 12 Pat. Cas. 262 (1895), approved 
and followed in National Phonograph Co. of Australia, Ltd., ». Menck, [1911] A. C. 


336. 
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ments. This proposal leaves the patent owner virtually without 
remedy. Even if a thousand such suits were successfully prose- 


cuted, the damages would be small in each, and uncollectable in‘ 


most, and less than the expense of litigation in all. Meanwhile, 
the patent owner would practically be helpless before the instiga- 
tor of this piracy. 


The evils which the House Committee on Patents declare to 
be their provocation for sweeping away all these patent rights 
were not established by the testimony taken before the committee. 

By numerous witnesses, who cited scores of examples, it was 
shown that the difficulties of merchandizing are enormously in- 
creased in the instance of novelties. All patented articles are 
novelties at first, and most of them continue to be novelties to 
most of the public until the seventeen-year patent period expires. 
Considering the natural handicap thus imposed on the selling of 
patented articles, and the further fact that the patent owner must 
reap his reward before the expiration of the seventeen-year patent 
period, no aid which the existing law lends to the merchandizing 
of patented articles can well be called unfair. In his evidence, 
Mr. Louis D. Brandeis says: 


“The fixing of a price has possibly prevented one retail dealer 
from selling the article a little lower than the other, but the fixing of 
that price has tended not to suppress but to develop competition, 
because it has made it possible in the distribution of those goods to 
go to an expense and to open up another sphere of merchandizing 
which would have been absolutely impossible without a fixed price. 
The whole world can be drawn into the field. Every dealer, every 
small stationer, every small druggist, every small hardware man, can 
be made a purveyor of that article by comprehensive advertising. 
You have stimulated, through the fixed price, the little man as against 
the department store, and as against the large unit which may other- 
wise monopolize that trade. . . . As you develop the article, you are 
inciting invention; and what is more important than the invention, 
you are inciting the commercial development of the competing 
article.” 





2° Hearing before the Committee on Patents, House of Representatives, on H. R. 
23,417 (hereinafter called ‘‘Hearing’’), No. XVIII., p. 4. To the same effect see also 
the testimony of Fletcher B. Gibbs, representing the National Catalogue Committee 
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By the same token, license restrictions agreed to by owners when 
they obtain patented articles solely upon condition that they use 
them only with supplies that are specially prepared for them, or 


in continuity with machines that are especially adapted to them, 


or in some particular manner requisite in order to accomplish the 
purposes for which they are intended, were declared by numerous 
witnesses to be both necessary and proper. Mr. H. Ward Leonard, 
a well-known inventor and an officer of the Inventors’ Guild, made 
this explanation: 


“Tt may be that the article is of such nature that in order that it 
shall work properly, it shall require very great care in selecting cer- 
tain conditions of use, certain materials to be used in connection 
with it. It certainly is a fact that in some instances a man’s mar- 
ket for a good article would be completely destroyed if he could not 
insure himself in seeing that it was properly used after it left his 
hands.” 

The notion that such license restrictions might give patent 
owners the “practical monopoly of the market” for unpatentable 
products used with a patented device is disposed of by the fact 
that such a practical monopoly, far from offending the public 
policy, actually promotes the general welfare; because the patent 
owners can attain it only by cheapening the cost of manufacture of 
the patented article, and can continue it only so long as their in- 





of the National Association of Stationers and Manufacturers, and of Frank L. Dyer, 
President of Thomas A. Edison, Inc., and of Horace Pettit, Hearing, No. II.; of R. E. 
Shanahan, General Manager of Bissell Carpet Sweeper Co., Hearing, No. V.; of Thomas 
W. Pelham, Sales-manager of Gillette Safety Razor Co., Hearing, No VII.; of M. 
Dorian, Treasurer of Columbia Phonograph Co., and of G. A. LeRoy, representing 
the Western Clock Co., Hearing, No. VIII.; of J. George Frederick, Vice-president of 
the Business Bourse, Hearing, No. IX.; of J. A. Jochum, Sales-manager of Gem Cut- 
lery Co., Hearing, No. XI.; of Daniel Kops, Hearing, No. XIII.; of Charles T. John- 
son, President of Dover Mfg. Co., Hearing, No. XVII.; of Pierrepont B. Noyes, 
President of Oneida Community, Hearing, No. XIX.; of J. P. Archibald and John 
M. Roberts, representing the Pennsylvania Retail Jewellers’ Association, Hearing, No. 
XX.; of William H. Ingersoll (manufacturer of ‘Ingersoll watches”), Hearing, No. 
XXII.; of Thomas A. Edison, Hearing, No. XXIII.; and of George Eastman (Eastman 
Kodak Co.), Hearing, No. XXIV. 

30 Hearing, No. III., p. 24. To the same effect see also the testimony of Frank L. 
Dyer, Hearing, No. II.; Dr. L. H. Baekeland, Hearing, No. IV.; Edwin J. Prindle, 
Hearing, No. X.; Samuel Owen Edmonds, Hearing, No. XII., and Frederick P. Fish, 
Hearing, No. XXVI. ° 
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vention is not superseded by subsequent inventions still further 
cheapening the cost of manufacture. As the Supreme Court ex- 
plained in the Mimeograph Case: * 


“The market for the sale of such articles (i. e., unpatented supplies) 
to the users of his machine (7. ¢., the patent owner’s patented ma- 
chine), which, by such a condition, he takes to himself, was a market 
which he alone created by the making and selling of a new invention. 
Had he kept his invention to himself, no ink could have been sold by 
others for use upon machines embodying that invention. By selling 
it subject to the restriction he took nothing from others and in no 
wise restricted their legitimate market. . . . The public is always 
free to take or refuse the patented article on the terms imposed. If 
they be too onerous or not in keeping with the benefits, the patented 
invention will not find a market. The public, by permitting the in- 
vention to go unused, loses nothing which it had before, and when 
the patent expires will be free to use the invention without compen- 
sation or restriction.” * 


Thus are the first and second classes of evils relied upon by 
the committee proved unreal upon analysis. The third class of 
evils, by which the committee seeks to justify the substitute Old- 
field bill, are “evils arising from owners of patents suppressing 
the same or prohibiting their use in order to prevent competi- 
tion with other patented or unpatented articles sold by such 
owners of patents.” * 

“That patents in the United States are bought up in large num- 
bers for the purpose of suppressing competition,” continues the 
committee, “‘cannot be doubted.”* Significantly enough, the 
committee cites no testimony that supports this statement. In- 
deed, as an eminent patent lawyer told the committee upon the 
close of the hearings: “‘There is not a particle of evidence before 
the committee, there is not anything in print anywhere that I have 
seen, which indicates that that is a matter of the slightest conse- 





$1 Heaton-Peninsular Button-Fastener Co. v. Eureka Specialty Co., 77 Fed. 288, 
295 (C. C. A., Sixth Circ., 1896; Judges Taft, Lurton, and Hammond; Judge Lurton 
writing the opinion). 

#® Henry v. A. B. Dick Co., 224 U. S. 1, 32, 34, 35 (1912). 

% To the same effect see the cases collected in Henry ». A. B. Dick Co., 224 U.S. 1 
(1912); and also by the present writer in The Sherman Anti-Trust Act and the Patent 
Law, and The Supreme Court on Patents, supra. 

* Report, p. 2. % Report, p. 4. 
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quence.” * Instead, the committee goes outside of the testimony 
for proof of suppression and declares: “It has been the subject of 
comment and complaint in the public press for years. Moreover, 
many instances can be found in the reports of the decisions of the 
federal courts.” *”7 Quoting from Columbia Wire Co. v. Freeman 
Wire Co.,3* the committee says regarding one of the parties liti- 
gant: “It has become possessed of many, if not all, of the valuable 
patents for the manufacture of barbed wire and machines for so 
doing.” But the remainder of the sentence and the context flatly 
disprove every suggestion of suppression, either of patents or of 
competition. What the court says is: 


“Tt has become possessed of many, if not all, of the valuable 
patents for the manufacture of barbed, wire, and the machines for 
so doing, and has granted a large number of licenses to persons and 
corporations under its said patents. The evidence further shows that 
it has not bound its licensees to any prices, or in any manner limited 
or restricted their sales or output. . . . In other words, there ap- 
pears to be, so far as the complainant’s licensees are concerned, unre- 
stricted competition in the sale of their products.” 


Indiana Mfg. Co. v. J. I. Case Threshing Machine Co.,®* and 
National Harrow Co. v. Bement,*® which the committee cite, it 
may be noted were both reversed upon the law on appeal.” The’ 
so-called Lock Case,” contrary to the impression conveyed by 
the committee, did not involve the purchase of patents for purposes 
of extinction, but raised the question whether an agreement to 
restrain trade in respect of both patented and unpatented locks 
was contrary to the Sherman Anti-Trust Act, and the court, of 
course, held that it was. Far from indorsing the objects of the . 
substitute Oldfield bill, the court in this case emphatically dissents 
from the committee’s position, saying: “ 


“The right of a patentee to suppress his own rests upon ordinary 
considerations of property right. The public has no right to compel 





% Frederick P. Fish, Hearing, No. XXVI., p. 12. 

37 Report, p. 4. 38 71 Fed. 302, 306 (1895). 

39 148 Fed. 21 (1906). 40 21 N. Y. App. Div. 290 (1897). 

“| Indiana Mfg. Co. v. J. I. Case Threshing Machine Co., 154 Fed. 365 (C. C. A., 
Seventh Circ., 1907); Bement v. National Harrow Co., 186 U. S. 70 (1902). 

# Blount Mfg. Co. v. Yale & Towne Mfg. Co., 166 Fed. 555 (1909). 


# P. 550. 
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the use of patented devices or of unpatented devices, when that is 
inconsistent with fundamental rules of property.” 


“The Paper Bag Patent Case,” “ from which the committee 
quotes the opinion of a dissenting circuit judge,® who differed from 
the majority of his colleagues and from the decision of the Supreme 
Court of the United States, is described by the committee as the 
best known instance in the reports of suppression of a patent 
to prevent competition.“ This admission is important, because 
this case, as the Supreme Court pointed out in its decision,*’ is a 
clear instance, not of the wilful suppression of a patent, but simply 
of the rejection of one invention and the use of a better invention 
accomplishing the same purpose more satisfactorily.8 

The conclusion of the committee, therefore, that these citations 
are sufficient to show that the practice of buying up and suppressing 
patents is widely indulged in** does not seem warranted.*® Equally 





“ Continental Paper Bag Co. v. Eastern Paper Bag Co., 150 Fed. 741 (1906), 210 
U. S. 405 (1908). 

® Report, pp. 5-6. “ Report, p. 5. 47 Pp. 427-429. 

48 One of the witnesses before the committee, referring particularly to this case, 
explained this point: ‘Let us take the extreme case,” said he, “of which I do not 
think there are many instances. A man has two patents, each of which is complete in 
itself and each of which is operative. He knows, because he studies the art, that one 
is better than the other. That is substantially the Paper Bag Case, where the plain- 
tiff was making first-class machines under one patent, and held another patent which 
he was not using, and which, we will assume, was radically independent of the one 
under which he worked. His machines were making exactly the same paper bags 
which could have been made by machines built under the other patent. He spent, 
very likely, hundreds of thousands of dollars in the development of the machine he 
was using. He gives the public the article that they want made on machines built 
under the patent which he uses. I say that under those circumstances there is abso- 
lutely no reason, based upon public policy, why that man should not hold this second 
patent, which he is not using for the sake of protecting him in the use of his first idea. 
That would give him the monopoly of the manufacture of one particular kind of paper 
bags only, and perhaps not of that. There are many kinds of paper bags in competition 
with each other; the patentees and manufacturers of to-day are trying to find the best 
machines for making them. It may be that he invented the second patent in his own 
factory. If he purchased it, his object very likely was that he might have this other 
way of making these same bags, so that if this other way turned out to be a better 
way he might use it. If, in the course of time, this second invention appears to be 
the better way, he will use it.” (Frederick P. Fish, Hearing, No. XXVL,, pp. 9, 10.) 

49 Report, p. 5. 

5° Before taking leave of this point, it may not be amiss to quote the testimony of 
two witnesses, the first a leader of the patent bar who has appeared in most of the 
patent cases before the Supreme Court in recent years, and the second the greatest 





THE PROPOSED PATENT LAW REVISION. 141 


untenable appears the contention that the aggregation of patents 
under single ownership is an oppressive monopoly, which should be 
forbidden. This contention was disposed of by the Court of Appeals 
of the Seventh Circuit, in reversing one of the identical cases cited 
by the committee. 


“Their contention comes to this: If he owned either alone, over 
that he would have complete dominion; owning both, he controls 
nothing. The public has no right in either invention, therefore the 
public has the right to have them both in the market competing for 
buyers. Naught plus naught; the sum of the two naughts is a sub- 
stantive quantity.” 


The value of the comment and complaint in the public press 
which the committee mentions as proving the suppression of in- 
vention does not merit serious discussion. Not a single instance 
of such comment and complaint is specified in the committee’s re- 
port. ‘I wanted,” declared the chairman when he presented the 
report to the House,” ‘“‘to get up as good a report as we could, to 
make it as plain as possible.” Since this is the best showing the 
committee can make in respect to suppression of inventions, it is 
not. presumptuous to affirm that present conditions require no 
change in the patent law upon this point. 





inventor of the age; “I personally cannot think of an instance in my career of a meri- 
torious patent being suppressed,”’ says Frederick P. Fish, “‘I have known of the charge, 
but have in every case known that it was unfounded.” (Hearing, No. XXVI., p. 13.) 
“T have heard and read numerous statements that many corporations buy valuable 
inventions,” says Thomas A. Edison, “‘but no one cites specific cases. I myself do 
not know of a single case. There may be cases where a firm or corporation has bought 
up an invention, introduced it, and afterwards bought up an improvement and ceased 
using the first patent — suppressed it, in fact. Why should that not be done? It is 
for the benefit of the public that it should get the latest improvement. I cannot see 
why the public should be asked to change the patent law to enable a competitor to 
get hold of the disused patent so he could have a basis on which to enter into compe- 
tition with the pioneer of the invention who has introduced an improved machine. 
Before any changes in the law are made, let the objectors cite instances where injustice 
has been worked to the public by the alleged suppression of patents for other reasons 
than those which were due to improvements.” (Hearing, XXIII., p. 34.) The dis- 
tinction thus drawn by Mr. Edison between the wilful suppression of inventions, and 
the rejection of inventions after careful experimentation and trial, in favor of the use 
of better and more useful inventions which accomplish the same purpose more satis- 
factorily, must be firmly kept in mind in order to judge the situation fairly. 

5t Indiana Mfg. Co. v. J. I. Case Threshing Machine Co., 154 Fed. 365, 371 (1906). 

8 Congressional Record, Aug. 8, 1912, p. 11,333. 
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Much solicitude is evinced by the committee lest the existing 
patent laws enable owners of patents to withdraw a large amount 
of personal property from the control of the state courts and state 
legislatures. ‘Nothing is more fundamental in our govern- 
ment,” declares the committee, “than the clearly marked line be- 
tween the jurisdiction of the state and of the federal courts.” ™ 
Nevertheless, the committee recommends a scheme of compulsory 
license which gives every federal district court throughout the 
United States power to hale before it every patent owner (except- 
ing original inventors) whose invention for any reason whatsoever 
has not come into use within three years after the issuance of 
the patent; and thereupon judicially to determine its value, and 
compel the patent owner to grant to any competitor who asks it a 
license to use the patent upon such terms as the court may fix. 
This would transform the seventy-two federal district courts into 
“courts of patent commerce,” to quote one of the witnesses before 
the committee. 


“Tt embraces collar buttons and steamships, tooth-brushes and 
transportation systems, toilet articles and safety-appliance systems, 
telegraph systems and tools, articles that go on the tables of the 
people, garments and food-stuffs, patent roads and buildings, inven- 
tions which have a restricted use in special fields, and those which 
affect the great mass. In short, so sweeping are the powers created 
by the proposed law as to give the district federal courts jurisdiction 
over all fields of commerce.” © 


How the committee reconciles such a proposal with its professed 
abhorrence of anything that may ignore and override the jurisdic- 
tion of the state courts © it is difficult to conceive. . 

Economists have long recognized that all the appalling conse- 
quences of over-population and starvation conditions have been 
staved off in the United States during the past twenty years only 
by the progress of invention.*” The result of such a scheme of 





53 Report, p. 10. 4 Report, p. 9. 

55 Joseph J. O’Brien, Hearing, No. XXVII., p. 94. % Report, p. 9. 

57 “The period since 1891 has been anything but one of impoverishment; and it 
is no uncertain guess which assigns a reason for this general prosperity. It has been 
due to two causes, acting together; and both of them must continue to act, if we are 
destined to escape disaster. The first is production on a vast scale, carrying with it 
a corresponding increase of efficiency; and the second is improvement in productive 
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compulsory license, it was graphically shown before the committee, 
would be to diminish the inventor’s market for his invention, to 
enable any strong competitor to crush its weak rivals, to impede 
every patent owner in developing and introducing his invention, 
to retard the patenting of inventions, and to discourage the large- 
scale invention and industrial experimentation on which civiliza- 
tion depends for solving the increasing problems of existence.** 
In its zeal to insure the non-enforcement of license restrictions, 
the committee proposes by the substitute Oldfield bill to enforce 
solely against patent owners a Draconian code of business practice 
which is not and never has been imposed upon any other class of 
property owners. Litigation under the Sherman Anti-Trust Act 
turns frequently, if not generally, upon close questions of law. 
By a salutary result of the existing law, property which is not in 
transit does not become forfeited, in the event that a combination 
in restraint of trade is found to exist. The substitute Oldfield 
bill, however, provides that under such circumstances all property 
in the form of patents involved in such litigation shall be forfeited, 
while all other forms of property shall remain unaffected. Under 
the provisions of the bill, the vendor of any patented article becomes 
a criminal, if he attempts to secure a year’s business as a condition 
of selling to a retailer; if he attempts to hold the retailer to his 
agreement to buy his patented goods exclusively or to a certain 





method — the brilliant succession of mechanical invention and other devices which, 
in every field of industry, have accomplished again and again what is called ‘making 
two blades of grass grow where one grew before.’ . . . Technical improvement is 
highly indispensable. Without it, and with our increasing population, life on our 
planet would be unendurable. Stop the succession of inventions that add to our 
power over nature and you will bring labor soon to a starvation limit. Merely check 
the rapidity of this technical progress and you will cause grievous hardship.” 
John Bates Clark, Professor of Economics in Columbia University in The Control 
of Trusts, pp. 9-12 (1912). 

58 See the testimony of Frank L. Dyer, President of Thomas A. Edison, Inc., Hear- 
ing, No. II.; of H. Ward Leonard, Chairman of the Legislative Committee of the 
Inventors’ Guild, Hearing, Nos. III. and IV.; of Dr. L. H. Baekeland, President of 
the American Institute of Chemical Engineers and a member of the Inventors’ Guild, 
Hearing, No. IV.; of Edwin J. Prindle, Hearing, No. [X.; of Samuel Owen Edmonds, 
Hearing, No. XII.; of Livingston Gifford, Hearing, No. XIV.; of Spencer Miller, Chief 
Engineer of the Lidgerwood Mfg. Co., Hearing, No. XXIV.; of Frederick P. Fish, 
Hearing, No. XXVI.; of Walter F. Rogers, President of the Patent Law Association 
of Washington; and of William W. Dodge, E. W. Bradford and others, Hearing, No. 
XXVII. 
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extent; if he attempts to hold the retailer to his agreement to main- 
tain a standard price on the patented goods; if he licenses the use 
of a delicate patented machine on condition that it be used only 
with specially prepared supplies or in continuity with specially 
adapted machinery necessary to insure perfect operation; if he 
avails himself of the quality of his patented inventions to induce 
licensees to use his machines, either exclusively or in part, for all 
their needs; if he agrees with a retailer in a town to sell his pat- 
ented goods to no one else in the same town or to sell to other re- 
tailers only on less favorable terms, in consideration of which the 
retailer shall push the sale of the goods; or if he sells his patented 
goods in any particular territory at a less price than he sells else- 
where. Each of these transactions, which good morals and honor- 
able business practice, to-day and from time immemorial, have 
always sanctioned, is made:by the bill conclusive proof of the 
violation of the Sherman Anti-Trust Act. The fact that the trans- 
actions might reasonably be shown to have no tendency to restrain 
trade cannot save the unlucky patent owner, for the bill expressly 
provides that “restraint shall be conclusively deemed to have been 
or to be unreasonable and to be in violation of the provisions of said 
act”’ 5° (7, e., the Sherman Anti-Trust Act) as to any party who per- 
forms any of these transactions. The penalty which the patent 
owner may suffer for doing any of these things is the forfeiture of 
his patents, a fine of five thousand dollars and a year’s imprison- 
ment; and the payment of threefold damages and the costs of suit 
and attorneys’ fees to anyone who comes in within three years there- 
after and proves any damage. 

The substitute Oldfield bill forbids only patent owners to ee 
these things, and expressly leaves the owners of every other form 
of property absolutely free to do any of them. Unlucky patent 
owners caught in the net may reflect that if they had only dealt in 
unpatented goods, instead of spending time and money developing 
new inventions, which their patents publish to the world, to the end 
that in seventeen years the world may use them without cost, 
they could have avoided. all their misfortunes. Is this the way 
by which Congress seeks to ‘‘promote the progress of science and 
useful arts?” 





8 Section g. 
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Some amendments in the patent law are certainly needed. Few 
will disagree with the House Committee on Patents that some 
legislation, other than that proposed in the substitute Oldfield 
bill, is required, ‘‘amendments, specifically in the patent law, and 
particularly some radical changes in the administration of the 
patent law, both in the courts and in the Patent Office.” ® The 
committee continues: ‘‘As respects the courts: two vital changes 
are essential — the present method of trying patent cases must be 
abandoned for a new one and a court of patent appeals must be 
established. . . . Changes should be made in the equipment and 
organization of the Patent Office to increase its efficiency and to 
secure for the public and inventors whom it serves the best possible 
service.” © By changes of this sort, rather than by the radical 
innovations proposed in the substitute Oldfield bill, will the patent 
system of the United States be improved. 


Gilbert H. Montague. 
New Yor« Crry. 


© Report, p. 21. @ Report, pp. 21, 23, 24. 
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AN EXCEPTION TO THE HEARSAY RULE. 


I. 
.  rwayone it is possible without calling in the aid of legisla- 


tion to reduce all the rules of evidence, and particularly those 
dealing with hearsay, to a scientific instead of an historical basis 
is open to question. Professor Wigmore in his great work! has 
attempted to do this, and at least in the newer jurisdictions where 
the outlines of the rules are not yet clearly drawn it is to be hoped 
that his views may be followed and the desirable result achieved 
by the courts themselves. Even in the older jurisdictions there 
are certain rules in the law of evidence which are comparatively | 
modern and have not yet become hardened into fixed principles. 
One would certainly seem justified in turning the light of reason 
upon such rules, and it should be permissible to criticize them an- 
alytically untrammeled by any historical shackles. 

It is the purpose of this article to discuss one of these more re- 
cently formulated doctrines, namely, that exception to the hearsay 
rule which allows evidence to be presented of declarations of a 
person’s intent in order to prove the doing of the act intended. 
At first thought it scarcely seems consonant with sound reason 
to admit evidence of John Doe’s statement that he intended to go 
to Boston, for the purpose of proving that he did go; and yet to 
exclude his statement that he had been in Boston, when offered 
to prove the same thing. If this result offends our common sense, 
it behooves us to examine carefully both the hearsay rule itself 
and this exception to it, in order to discover whether or not these 
two seemingly opposed doctrines of the law turn out on analysis 
to be in fact consistent and based on correct legal reasoning. 

The first step in sych a proceeding is to define the hearsay rule. 
In order to do this, two questions must be answered: first, what 
facts are susceptible of being excluded by the hearsay rule? second, 
are all uses of such facts forbidden? 





1 Wigmore, Evidence (1904). 
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As a preliminary to any attempt to delimit the hearsay rule, it is 
desirable to consider the reason for having such a rule of exclusion 
at all. The hearsay rule is the result of the process of separation of 
the functions of jury and witness. Originally the jury were them- 
selves witnesses. Gradually the custom arose of calling in other 
special witnesses who had a peculiar knowledge of the transaction, 
while the jury themselves still used their own knowledge as well as 
the general knowledge of the community. The formula of the wit- 
ness at this stage of the law was “‘quod vidi et audivi.” “To state 
what someone else had seen and heard was the functionof that some-! 
one else, and notof the witness.”’ In time, however, the jury lost even 
their function of community witnesses and were restricted solely to 
drawing conclusions; but the old rule still remained, only the orig- 
inal perceiver could testify and second-hand information was not 
desired.? The modern rational explanation of the rule, according 
to Professor Wigmore, is the desirability of testing all testimony 
by cross-examination.2 For there are three possible defects in 
human testimony: first, inaccurate perception; second, faulty; 
memory; third, untruthfulness. When the testifier can be cross-: 
examined, it is relatively easy to discover whether any of them are 
present. If, however, a man’s declarations may be given in his 
absence, the danger of these defects makes the testimony of con- 
jectural value. In particular, the third possibility, that of un- 
truthfulness, constitutes a very great objection to receiving such 
evidence. Because of it the evidence may be as valuable for con- 
cealing, as for disclosing, the true facts. The harm done by the 
reception in some cases of untruthful testimony would be very 
great; great enough, it is considered, to outweigh the disadvantage ~ 
of the loss of truthful testimony in other cases, and consequently 
to justify the exclusion of all testimony subject to the possibility 
of this defect. The other two defects often cannot possibly be 
present; for example, the statement of a present fact involves 
no memory, and the statement of mental condition involves no 
perception. Furthermore, even when they are present, they are 
very unimportant in comparison to the danger of untruthfulness, 
for at the worst they will merely lead to a slight misdescription of 
the true facts. So that although these further dangers usually 





2 Thayer, Preliminary Treatise on Evidence, 498-5or. 
% Wigmore, Evidence, §§ 1362, 1367. 
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sexist, they are really only incidental; the possibility of untruth- 
ifulness is the essential in hearsay, and the true ground for the rule 
iof exclusion. A recent text-book writer treats even this infirma- 
tive consideration as of little value, and asserts that it is not suffi- 
cient justification for excluding hearsay generally.* It may be 
questioned, however, whether the difficulty of distinguishing be- 
tween honest and untruthful hearsay is not practically insurmount-' 
able in a system of law where a jury is the trier of fact; and it 
would seem that this rule, peculiar to Anglo-American law, is to 
be justified if at all because of that other peculiarity, the existence 
of a jury. 

With this reason for the hearsay rule in mind, let us turn to the 
first of our questions; namely, what facts can be excluded by the 
hearsay rule? Can utterances alone be hearsay, and can all utter- 
ances be hearsay? As to the first part of this question, it is clear 
that non-verbal conduct might well be excluded; for example, 
waving a signal-flag or talking in sign-language is really one form 
of speech. On the other hand, some human conduct is clearly 
admissible; for example, the flight of an accused may be shown to 
prove his guilt. What is the distinction? In each case the con- 
duct is used to evidence a belief in order to prove the fact believed, 
and so in each case there seems to be a possibility of the same three 
defects which are usually present in hearsay. Yet there is a differ- 
ence, which lies in this: in the first example the conduct was in- 
tended to convey thought, in the second it was not. When there 
is no intention to communicate to any one there is very much less 
chance that the act was done in order to deceive, and hence the 
third and fundamental danger in admitting hearsay does not here 
exist, or at least not so strongly. Furthermore, as a rule the fact 
believed in this latter class of cases is a simple one, and hence the 
first and second dangers are decreased. Accordingly, there ap- 
pears to be a sound distinction between the cases, which may be 

| formulated in the statement that only conduct apparently intended 
| to convey thought can come under the ban of the hearsay rule. 
It is to be noted that the test employed is apparent intent, for it 
is obviously impossible to apply an internal standard in this con- 














* Chamberlayne’s Best on Evidence, 3 ed., 447, 448. 
5 State v. Rand, 33 N. H. 216 (1856); Commonwealth 2. Tolliver, 119 Mass. 312 
(1876). 
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nection. With this test in mind we can answer the other part of 
the question put above: can all utterances be hearsay? As a rule, 
yes, for most utterances are intended to be a means of communi- 
cating thought; but in certain cases, no, as, for example, that of | 
instinctive cries of pain, which according to the test suggested would 
not be hearsay.’ 


Having now seen what facts are susceptible of being excluded 
by the hearsay rule, our second question is, does that rule prevent 
every use of those facts? And if not, what use is forbidden? Ob- 
viously certain uses are not prevented, as when the saying of the 
words is in issue as it is in slander, or again when the speaking of 
the words is offered to show that the speaker was alive. The es- 
sential characteristic of hearsay is not present in such a use of the 
words; ‘‘the probative force” does not “rest in whole or in part on 
the credibility of the speaker,” and so there is no possibility of the 
danger of untruthfulness being present.’ Since the reason for the 
hearsay rule is the existence of this danger, Greenleaf’s definition 





6 This conclusion would appear to be in accord with the authorities, although the 

distinction is not clearly made. Non-verbal conduct is generally admissible. See 
Phipson on Evidence, 5 ed., 207. Professor Wigmore’s view does not seem clear. In 
one section (§ 459) he admits conduct and says that “the hearsay rule excludes only 
deliberate utterances in terms affirming a fact.” In another section (§ 266 c), how- 
ever, he takes the position that “conduct evidence as supporting an inference of the 
person’s belief and thus of the fact believed, is in general . . . declared inadmissible, 
as being open to construction as assertions and therefore as mere hearsay. . . . What- 
ever instances of opposite tendency may be noted in the following sections and however 
well-founded they may be in a given case, they must be regarded as casual and un- 
usual.” The learned author then cites in §§ 268-293, 459-464, innumerable decisions 
of the “opposite tendency,” and the only case cited in support of the supposed rule 
is Wright v. Tatham, 5 Cl. & F. 670 (1838), where the sending of letters to a testator 
by various persons was not admitted to show their belief in his sanity and thus the 
fact of his sanity. Whether or not in this case there is a hearsay use of evidence is 
discussed below; but that such evidence is susceptible of a hearsay use upon the test 
suggested is clear, for letters are apparently intended to convey thought. 
} Mr. Gulson (Philosophy of Proof, §§ 361, 362) seems to consider it impossible to 
draw any line and would exclude all such conduct; and it must be admitted that even 
on the test suggested it is a troublesome question to decide some of the cases he puts, 
as, for example (§ 197), when the position of the hands on the face of a clock is used 
as a ground of inference to the real time. 

7 Citation of authorities would be useless here, for even if such utterances are 
classified as hearsay, they are still admissible under the exception to the hearsay 
rule to be discussed later. 

8 Chamberlayne’s Best on Evidence, 3 ed., 444. 
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\of hearsay as “that kind of evidence which does not derive its 
‘value solely from the credit to be given the witness himself, but 
‘rests also, in part, on the veracity and competency of some other 
person,” seems to be a correct expression of that use of evidence 
‘which is forbidden by the hearsay rule.® 

' A problem is presented in the application of this definition by a 
distinction which has been taken by Professor Wigmore. He de- 
clares that it is a hearsay use of evidence only when an express 
assertion is offered to prove the fact_asserted. He then deduces 
from this definition that if the assertion “I did X” is offered to 
prove my belief at the time of speaking (supposing that under the 
issue my belief as to the doing is material), it is not a hearsay use; 
whereas if the statement “I think I did X” or “I know I did X” 
is offered for a similar purpose, it is a hearsay use.!° It is submitted 
with deference that this definition is unsound and that such a dis- 
tinction is an over-refinement." For in the first place some im- 
plied assertions are clearly hearsay, as, for example, non-verbal 
conduct intended to express thought, where there is of course no 
express assertion; or again the common case of an incomplete 
statement such as a sailor’s cry of “land,” which only impliedly 
asserts “I see land.” If such implied assertions are recognized as 
hearsay, as they must be, the definition given above, limiting 
hearsay to express assertions, must be incorrect. Furthermore, 
how can the implied assertions of present thought in “I did X” 
be kept out of the category of hearsay if the above implied asser- 
tions are admitted? * There would seem to be no logical means of 





® x Greenleaf on Evidence, 16 ed., § 99. 

10 Wigmore, Evidence, §§ 266, 459, 1715, 1788, 1790. 

it Here again citation of authorities is not very helpful, for whether such statements 
are hearsay or not, they would be generally admissible under the*hearsay exception 
to be discussed presently. 

2 As Wright v. Tatham, supra. 

13 Tn the cases of non-verbal conduct and incomplete statements it is true that there 
is no express assertion at all, and that the implied assertion is the one primarily in- 
tended to be made. But these are really not different from the statement “‘it will 
stop raining in an hour.” In addition to the express assertion, there is in that case a 
necessary implication of an assertion that it is now raining and will continue to rain 
for an hour. As far as the intent of the speaker is concerned, while it is principally 
to give his thought as to the cessation of the rain, it is incidentally without doubt to 
assert its present existence and continuance. It is due only to a chance use of words 
that he did not say “the rain that is now falling will continue for an hour,” in which 
case the express and implied assertions would have changed places, while the speaker’s 
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making such a distinction, and accordingly, if the definition of a 
hearsay use of evidence is to be cast in terms of assertion, that 
phrase must be used to mean implied as well as express assertion, 

and the statements “I did X” and “ I think I did X” must be 
similarly treated. Moreover, if we turn from logical analysis to the 
demands of policy, still less excuse appears for a definition which 

leads to such a distinction. Judged by the reason for the hearsay 

rule the use of the assertion “‘I did X,” and that of the assertion 

“T think I did X,” in order to prove belief at the time of speaking, 

are equally obnoxious. For the sole danger that exists in the case 

of assertions as to mental condition is the third and only important 

one, the possibility of untruthfulness; and that danger is of course 
identical in each of the two cases. For if the speaker is lying, the 

thing about which he is lying is in each case his present belief, - 
although in the one case, owing to an elliptical manner of speech, . 
he omits any express reference to his thought. Any differentiation 
_between the cases therefore, whether in treatment or analysis, 
would be a complete departure from the spirit of the hearsay rule 

and a formalism unworthy of a rational analysis of the law of 
evidence. 


If, then, the true hearsay use is that which employs as a step in 
the reasoning a reliance upon the sincerity of the speaker, a ques- 
tion still remains as to the distinction between testimonial and 
circumstantial methods of employing hearsay evidence. Some / 
confusion has arisen in this connection, chiefly because these terms 
have not been clearly defined. Whenever an assertion of a past 





intent would have been undoubtedly the same. It would seem, therefore, that if in 
the above admitted cases implied assertions are hearsay, the implied assertions in the 
case just discussed must be similarly treated. And if that conclusion is reached the 
same result would have to follow in the case of implied assertions of present thought. 
For there again there is a necessary implication, namely, that since I now say I did X, 
I now think I did X; and there is at least an incidental intent to assert that present 
thought. That such an intent actually exists to a greater or less extent is apparent 
from the impossibility of distinguishing in that respect such assertions as “I know 
X happened,” “I am certain X happened,” “X certainly happened,” “X really 
happened,” and “X did happen.” 

“4 This criticism of the express assertion view would bring many cases classified by 
Professor Wigmore in his chapter on verbal acts, 7. e., conduct not hearsay, under the 
hearsay rule: but most of them would still be admissible under the exception as to 
declarations of intention to be discussed presently. 
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external fact is used as evidence of the proposition asserted, there 
is an inference, first, that since the speaker says it, he believes it 
now; second, that since he believes it now, he believed it then; 
third, that since he believed it then, it happened.” The first in- 
ference from assertion to belief may be based on any of three 
grounds: one, the truthfulness of the particular speaker; two, the 
truthfulness of men in general; three, the particular circumstances 
under which the assertion was made. Strictly this process is cir- 
cumstantial reasoning, and all uses of hearsay might therefore be 
called circumstantial. It is, however, desirable to distinguish hu- 
man testimony because of its peculiar characteristics noted above 
from other evidence, and it seems convenient to restrict the phrase 
“circumstantial” so as not to include any truly testimonial use; 
that is, any use employing the first inference that since the speaker 
says it he believes it now. Such a use of the words “circumstantial” 
and “‘testimonial” has the virtue of making a distinction in ter- 
minology between kinds of evidence which differ fundamentally, 
and of following the line of demarcation drawn by the hearsay 
rule." 

This definition of the term is not, however, always followed. 
According to Professor Thayer, there is a circumstantial use of a 
statement “‘whenever the circumstances of the case alone were 
enough to entitle it to credit, irrespective of any credit reposed in 
the speaker.” !” Such a use of the term, it is submitted, is unde- 
sirable, for neither in analysis nor in treatment can a distinction 
be made between the three possible grounds, noted above, for the 
inference from assertion to belief; namely, the truthfulness of the 
speaker, the truthfulness of men in general, or the guarantee of 
trustworthiness to be found in the surrounding circumstances. 
Even Professor Thayer makes clear, however, that no matter what — 





16 The possibility that each of these three inferences may be wrong constitutes 
the three dangers in hearsay discussed above. 

16 An example of what is thus properly circumstantial evidence is the use of the 
assertion “I am alive” to prove that the speaker was then alive. Here, although the 
inference is from the assertion to the fact asserted, it is not via the inference from asser- 
tion to belief. The mere speaking is enough for the direct inference to the fact of the 
speaker’s existence, and his belief is immaterial. Of course the fact that evidence is 
susceptible of a hearsay use will not prevent its reception when offered for a valid 

circumstantial use. 

@ Preliminary Treatise, 522. 
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terms be employed, any inference from assertion to belief is for- 
bidden by the hearsay rule.!* 





Professor Wigmore uses the term in still a different manner, 
and his difference in analysis has led to a difference in treatment. 
As noted above, he considers the inference from an assertion of a 
fact to the assertor’s belief to be a circumstantial use of the evi- 
dence, and therefore conceives that it is not barred by the hearsay 
rule; although even he admits that if a second inference were then 
taken, from the belief to the fact asserted, there would be an evasion 
of the hearsay rule, and hence that this inference may not be 
made.’ It may be queried, if the first inference were really cir- 
cumstantial and the evidence not barred by the hearsay rule, — a 
problem discussed above, — how the mere making of a second and 
clearly circumstantial inference could be prevented by the hear- 
say rule. It is submitted that only by adopting the definition of 
the terms suggested above can clear thinking on this subject be 
attained. 

Summarizing the answer to our second question, what is a hear-\ 
say use of a statement, we can say that it exists whenever the pro- \ 
bative force of the words offered in evidence depends upon the 
making of an inference from an express or implied assertion to the | 
belief of the assertor in the fact asserted, or, more briefly, whenever) _ 


it depends on the assumption th th. | 


Il. 


Having now endeavored to mark off the field of the application 
of the hearsay rule, we are better prepared to attack our original 


problem: does the exception to the hearsay rule allowing i i 


dence declarations of intent in order to prove the doing of the act 

At the outset this exception must be distinguished from a closely 
analogous one, namely, that declarations of menta] condition are 
admissible whenever a mental state is in issue.”® " The reason for 











18 Preliminary Treatise, 523; Legal Essays, 265. 

19 Wigmore, Evidence, § 267. 

20 Pain: Mayo v. Wright, 63 Mich. 32, 29 N. W. 832 (1886); Goodwin ». Harrison, 
t Root (Conn.) 80 (1781). Emotion: Robinson »v. State, 57 Md. 14 (1881); Ash 2. 
Prunier, 105 Fed. 722 (1901). Motive: Rives v. Lamar, 94 Ga. 186, 21 S. E. 294 
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this latter exception lies in the nature of the thing to he proved; 
circumstantial evidence is comparatively inadequate to reveal in- 
i ternal states. The person himself alone really knows them, and 
iso by necessity resort must be had to his statements concerning 
1 them. Of course the danger of untruthfulness is present, but it is 
' lessened by a power of discretion in the court to refuse the evi- 
‘ dence if the statements were made under circumstances at all 
| suspicious; and whatever danger still remains is outweighed by 
, the need of the evidence. An analysis of this rule yields four sub- 
divisions: (1) statements of present mental condition are_admissible 
to prove that mental condition when in issue; (2) statements of 
present mental condition ; are é admissible to prove inferentially future 
mental condition when in issue; (3) statements of present mental 
" Sealine iedlble 40 ‘gene inferentially past mental con- 
dition when in issue; (4) statements of_past mental condition are 
admissible to prove past mental condition when_in issue. The 
propriety of the inference in the second and third classes is un- 
doubted. No real distinction can be made between any of the 
classes, although it has been argued that the statements in the first 
three classes are more apt to be truthful, and those in the fourth 
least apt to be so; and accordingly these last are excluded by many 
courts, particularly when they are statements as to past pain.” 
It is submitted that the classes cannot be distinguished on that 
ground, for a statement “I think that X happened” is no more 
trustworthy to prove present thought if in issue than a statement 
“T then thought X happened” is to prove the past thought. Each 
statement is sufficiently untrustworthy to be excluded were the 
issue the happening of X; and it is difficult to see how for our pres- 
ent purpose a greater probability of truthfulness can be found 
in the one than in the other. Furthermore, on the view suggested 
above, the statement “X happened” contains equally implied 
assertions of present and of past mental condition, both of which 














(1894); Steketee v. Kimm, 48 Mich. 322, 12 N. W. 177 (1882). Intent: Ridley ». 
Gyde, 9 Bing. 349 (1832); Carter v. Gregory, 8 Pick. (Mass.) 164 (1829); Cole ». 
Inhabitants of Cheshire, 1 Gray (Mass.) 441 (1854); Inhabitants of Gorham ». In- 
habitants of Canton, 5 Me. 266 (1828). See also cases cited in Wigmore, Evidence, 
§§ 1718, 17209, 1730, 1783, 1784. 
*1 Wigmore, Evidence, § 1737, 2 b. 
2 Lush v. McDaniel, 13 Ired. (N. C.) 485 (1852); Girard ». Kalamazoo, 92 Mich. 
610, 52 N. W. 1021 (1892). See also cases cited in Wigmore, Evidence, § 1722 b. 
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are obviously of the same degree of truthfulness. However, it is 
undoubtedly true that statements of present pain are more reliable 
than those of past pain. The chief ground of the distinction is that, ; 
statements of present pain are usually made under circumstances} ! 
which tend to guarantee their truthfulness. But it is to be noted ' 
that the effect of such reasoning is merely to add to the probability 
of truth of the statements of present pain and not to lessen such 
probability in statements of past pain, and that these last still 
remain of the same degree of trustworthiness as statements of other. 
present or past mental conditions, and hence should be admissible, 
at least as far as this argument is concerned. The authorities 
excluding them might be supported on the distinction that state- 
ments of past pain are peculiarly subject to the defect of faulty 
memory, and thaf#while in other cases of the third and fourth 
classes the step, that since the speaker now believes a certain thing, 
therefore he then believed it, can be taken with safety; yet in this 
case it should not be taken, because the danger of incorrect memory 
is unusually great, since it is almost impossible to remember the 
details of past suffering in anything more than the roughest outline 
without making many errors. It is suggested, however, that the 
more flexible rule allowing in evidence even declarations of past 
pain whenever made under circumstances of naturalness and with- 
out apparent motive to deceive would be a preferable one. 

This, then, is the recognized exception: declarations of mental 
condition are admissible whenever a mental state. ig] in issue. But 
in the case of Mutual Life Insurance ( Co. 2. 2. ‘Hillmon ® the S Supreme 
Court took a further step and allowed in evidence declarations of 
intention when the fact in issue was not a mental condition, but_ 
the act intended. And it is the validity of that step that it is here 
sought to question. 

At first sight this step perhaps appears no step at all. If declara- 
tions of intention are admissible to prove future intent, and if that 
future intent is evidence of a future act, it follows that declarations 
of intent can come in to prove the act intended. Yet is that a 
necessary conclusion? Two arguments oppose it. 

In the first place, the reason for the exception as to statements of 
mental states when the mental state is in issue is, as we have seen, 





% 145 U.S. 285 (1892). 
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| the peculiar need of them. We had to prove the mental state; in 
‘order to do that satisfactorily we were compelled to make an 
‘exception to the hearsay rule and let in declarations as to it. 
‘ But when the mental state is not in issue the aspect of the matter 
\ is entirely changed. Now the fact we must prove is an external act. 
| And intention to do that act is only one of various possible methods 
' of proving that the act occurred; and a weak one. The intention 
‘ is not a necessary fact. Therefore the declarations are not neces- 
' sary. Accordingly no principle of necessity exists in such cases, 
‘and there is no rational justification for making an exception to 
‘ the hearsay rule. 

The argument just made is purely negative. Still stronger is 
the affirmative reasoning that if such evidence is admissible, logi- 
cally all hearsay would be. The steps in such an argument are 
as follows: 

1. If declarations of intention are admissible to prove a fyture 
act, logically they would be admissible to prove a past_act. For 
the inference from a present intent to a past intent can under 
proper circumstances be just as sound as the inference from a 
present intent to a future intent. An illustration of such a case is' 
a declaration by a testator as to the disposition which he intends 
to make of his property, offered as evidence of the contents of a 
will made previously. The admissibility of such declarations would | 
seem to follow necessarily from the Hillmon case. 

2. If this step is taken, logically declarations of a present belief 
as to a past act would be admissible to prove a past act. If the 
statement “I intend to leave A. $1000” is evidence that a will 
which I made last week contained such a bequest, is not the state- 
ment “I know I left A. $1000” equally admissible for the same 
purpose? Each is a statement of present mental condition, the 
only distinction being the purely formal one that one is intent and 
the other belief; surely upon that no real difference can be based. 
Further in each case there is a similar inference from present to 
past mental state; which inference is, if anything, stronger in the 
case of memory than in that of continuing intent. Finally, a 
distinction might be taken that statements of intention are more |, 
apt to be trustworthy than are statements of belief as to a fact. 
For such an argument it is, however, difficult to find support. Cases 
are familiar in the law of deceit where the misrepresentation is as 


| 
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to intention, and it would be rash to assert that such occur_less 
frequently in proportion to the total number of statements of 
intent made, than representations as to facts occur in proportion 
to the total number of assertions of fact. A priori there seems no! 
reason to believe that mankind has a higher sense of honor in re-, 
gard to statements of intent than as to other statements; nor is it; 
possible to assert that there are fewer motives for lying as to one’s: 
intent than as to a fact.* In every respect the cases are alike, and | 
on any rational basis it would therefore seem necessary to admit 
the second statement if the first comes in. 

3. Having progressed thus far, the gates are open wide enough 
to admit all hearsay. For if hearsay declarations are admissible to 
prove past acts of the speaker, it would seem logically necessary 
to admit them in order to prove past facts of his observation. It 
might be argued that one of the incidental defects of hearsay, inac- 
curate perception, is present to a stronger degree in the latter class. 
Yet it is submitted that even here there is no substantial distinction, 
for the statement of an act such as “I went to 25 Tremont Street” 
really involves as much danger of inaccurate perception as the 
statement of any fact of past observation. 

It appears, therefore, that by a process of logical deduction we 
have reached the conclusion that to follow the Hillmon case con- 
sistently leads to the abolition of the hearsay rule. It is impossible, 
if the law of evidence is to be a rational science and not merely a 
collocation of arbitrary historical rules, to have the Hillmon case 
and the hearsay rule stand side by side. It is submitted that the 
courts have failed to see where the Hillmon rule leads, because 
of their neglecting to: make the absolutely necessary distinction 
between declarations of intent to prove a future intent_in issue 
and similar declarations to prove a future act. If any position is 





*4 It may be noted that if a man is trying to lie about a past act, even such as the 
contents of a will, he usually will state the fact and not his present continuing intent. 
It does not follow from that, however, that statements of fact are more apt to be un- @ 
trustworthy than statements of intention. For even if thespeaker is trying truthfully 
to tell the contents of a past will, he is apt to use the form of stating the past fact 
rather than the continuing intention. In other words, stating present continuing in- 
tention, when the act has been done although its effect is to come in the future, is a 
rather unusual way of expressing oneself; and since there isa smaller total of such 
statements, there is a smaller number of lying statements of that kind. Yet the: 
probability of any particular statement being untruthful would seem to be the ! 
same, whether the statement is of intention or of fact. ' 
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to be taken short of letting in all hearsay, the line of demarcation 
must be drawn with a firm hand at this point. 

It may be said that this reasoning leads to a harsh result; that 
to exclude the evidence in the Hillmon case would have been to 
keep out the truth; and that in reality the evidence was as much 
needed there as in most cases where mental condition is in issue. 
The answer to this is short: the hearsay rule often reaches the same 
regrettable result of excluding truth, and often when it is most 


needed. The quarrel is not with the reasoning, but with the hear- | 


say rule itself. Perhaps, as has been noted above, the dangers in 
hearsay are not really so great as to overbalance the disadvantage 
of losing the evidence. It may be that instead of being a rule of 
exclusion it should be made a rule of preference, and in cases like 
the Hillmon case, where the evidence is greatly needed and none 
other can be obtained, hearsay should be admissible.» But that is 
a speculative problem. Without legislation we cannot expect to 
eliminate the hearsay rule. And since we have it, any exception to 
it other than those which exist as inherited idiosyncrasies of the 
law of evidence must be based on some rational ground; we cannot 
say arbitrarily that in a certain class of cases where the word 
“intend” is used, that we will not apply the rule. That is a mere 
stultification. 


ITI. 


In conclusion, a reference to the authorities is necessary. There 
are three classes of cases which appear to support the Hillmon 
rule: : 

1. Declarations of a deceased testator are admissible in evidence 
in various ways: 

a. ‘In the well-known case of equivocation, extrinsic utterances 
of intention are received in aid of construction.” * Here obviously 
the intention is in issue, and the authorities which admit both con- 
temporaneous declarations and those uttered shortly before or 





25 Tt may be noted in this connection that in Massachusetts by statute declarations 
of deceased persons are admissible in evidence. Mass. Rev. Laws, 1902, c. 175, § 67. 
See Thayer, Legal Essays, 303. 

% Thayer, Cases on Evidence, 2 ed., 641, note; Wigmore, Evidence, § 2472, and 
cases there cited. 
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after the execution of the instrument are within the proper excep- 
tion as to declarations of intention which has been outlined above. 

b. Statements of a present intent to revoke whether made 
simultaneously with, subsequently to, or prior to the act of revo- 
cation, and subsequent statements of a past intent to revoke, are 
admissible when the: act of destruction or cancellation by the 
testator is conceded.” Here again intent is the issue and the result 
is thoroughly sound. 

c. Ante-testamentary statements of intent have been admitted 
to prove a future external fact, such as the execution of a will, its 
contents, or an act of revocation. The principal in support of 
this doctrine is Doe d. Shallcross 2. | Palmer.” The Supreme Court 
of the United States, however, in Throckmorton ». Holt *° refused 
to follow this rule. Referring to such declarations the court said: 
“After much reflection on the subject, we are inclined to the opinion 
that the principles upon which our law of evidence is founded neces- 
sitate their exclusion.” *° 

d. Post-testamentary statements have been similarly admitted 
to prove a past fact, it being apparently immaterial whether they 
are in the form of stating an intent or a past fact, a distinction 
discussed above. Sugden v. Lord St. Leonards* is the leading 
case for this view, but the weight of authority is against it. Logi- 
cally these last two classes of cases (c and d) are, as suggested 
above, indistinguishable; and the Supreme Court in Throckmorton 
v. Holt, while discussing ante-testamentary and post-testamentary 





27 Powell v. Powell, L. R. 1 P. & D. 209 (1866); Whitney v. Wheeler, 116 Mass. 
490 (1875); Pickens v. Davis, 134 Mass. 252 (1883); Stewart v. Stewart, 177 Mass. 
493, 59 N. E. 116 (1901); Lawyer v. Smith, 8 Mich. 411 (1860); and cases cited i in ) 
Wigmore, Evidence, §§ 1737, 1782. 

28 16 Q. B. 747 (1851). Accord: Gould ». Lakes, L. R. 6 P. D. 1 (1880); ech 
Appeal, 48 Mich. 520; and cases cited in Wigmore, Evidence, § 112. 

29 180 U.S. 552 (1900). This decision is of course inconsistent with the Hillmon \ 
case. 

® 180 U. S. 552, at 573. aL. R. 1 P. D. 154 (1876). 

% Quick v. Quick, 3 Sw. & Tr. 442 (1864); Boylan ads. Meeker, 28 N. J. L. 274 
(1860). See also cases cited in Wigmore, Evidence, § 1736; and Phipson on Evi- 
dence, 5 ed., 305-309. In this connection it is to be noted that where the fact to 
be proved is undue influence or the like, then mental condition is really an issue, and 
declarations as to it are, as seen above, properly admissible. When insanity is the 
issue, the declaration might be similarly classified; yet in most cases probably no 
hearsay question is involved, for the statements are valuable circumstantially apart 
from any reliance on the veracity of the speaker. 
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declarations of intention, declares ‘that there is no good ground for 
a distinction” between them.* It is submitted, therefore, that if 
the cases opposed to Throckmorton v. Holt stand for anything 
they must be classed with Sugden v. Lord St. Leonards as an 
anomalous exception which allows in all hearsay in the case of 
deceased testators; a justification for which anomaly it is hard to 
find. 

2. In the United States very generally threats by the deceased 
against one charged with homicide are admissible under the issue 
of self-defense to prove who was the assailant, even though they 
were uncommunicated to the accused. This rule seems limited by 
the requirement of some other evidence of an act of aggression by 
the deceased, and its outlines in general differ in different jurisdic- 
tions. The rule appears to have arisen from a confusion of the 
doctrine of res gesta, and that of communicated threats, admissible 
under a plea of self-defense to show the defendant’s reasonable 
belief of danger of attack — this last obviously a truly circum- 
stantial use. 

3. Finally, apart from the authorities following the Hillmon 
case, there are in the United States a few scattering precedents 
admitting intention to prove the act intended, mostly cases where 
the issue involves the whereabouts or conduct of a victim of a 
crime.* They are based wholly on the res gesta doctrine, and in 
nearly all of them the doctrine seems to be misapplied.* 

It would seem, therefore, that the previous authorities did not 
necessitate or justify the broad rule laid down in the Hillmon case. 
And if there is any force in the arguments set forth in the preceding 
pages, there is no foundation in reason upon which such an excep- 
tion to the hearsay rule can be based. 

Eustace Seligman. 


New York City. 





% 180 U.S. 552, at 572. 

* People v. Arnold, 15 Cal. 476 (1860); Stokes v. People, 53 N. Y. 164, 174 (1873); 
Wilson ». State, 30 Fla. 234, 11 So. 556 (1892); and cases cited in Wigmore, Evidence, 
§§ 110, rr. 

% State v. Smith, 49 Conn. 376 (1881); Hunter ». State, 40 N. J. L. 495 (1878); 
Timmons v. Timmons, 3 Ind. 251 (1851); State v. Dickinson, 41 Wis. 299 (1877). 

% For a discussion of that aspect of such statements, particularly with reference to 
the English cases, see Phipson on Evidence, 5 ed., 53. 
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Tue Law Scuoot. — The registration in the School on November 15 
for the last twelve years is shown in the following table: — 


I90I-O2 1902-03 1903-04 1904-05 1905-06 1906-07 


Res. Grad. . . I _ 4 I I —_ 
Third year . . 149 167 180 182 192 190 
Second year. . 190 196 201 232 216 199 
First year. . . 229 228 293 243 243 
ee . ao ‘3 = B. 
628 640 738 758 716. 694 

1907-08 1908-09 1909-10 I9QIO-II IQII-I2 1912-13 

Res.Grad. . . 2 _ - 2 3 6 
Third year . . 171 169 187 178 219 176 
Second year. . 108 207 19! 238 217 186 
First year . 280 244 311 289 287 
Unclassified . _ _— - 2 76 84 
Specials . . . 63 64 _70 _- — a 
714 684 759 799 808 744 


The following tables show the sources from which the twelve succes- 
sive classes have been drawn, both as to previous college training and 
as to geographical districts: — 

Harvarp GRADUATES. 
From New England outside Outside of New 


Class of Massachusetts. of Massachusetts. England. Total. 
1904 47 5 17 69 
ra | 44 4 20 68 
I 52 Z 32 gt 
1907 44 6 40 90 
1908 39 5 27 71 
1909 30 2 65 
1910 46 9 33 
IQII 3 5 18 
1912 3 10 28 74 
1913 42 7 33 82 
1914 31 6 16 53 
1915 24 4 21 49 
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GRADUATES OF OTHER COLLEGES. 


From New England outside Outside of New 
Class of Massachusetts. of Massachusetts. England. Total. 
1904 25 29 74 128 
ae 23 27 78 128 
I 30 45 So “ns 
I 32 33 4 
1908 19 33 96 148 
1909 3° 24 98 152 
1910 2 27 101 153 
IQII 2 29 104 159 
1912 38 33 150 221 
1913 18 27 151 196 
1914 2 37 151 215 
1915 29 165 222 
Hotpinc no Decrees. 
New England Outside 
From outside of of New Total of 

Class of Massachusetts. Massachusetts, England. Total. Class. 
1904 22 _ 10 32 22 
190 12 2 18 32 22 
ae 2 I 2 35 293 
1907 I 5 I 41 285 
1908 14 I 9 24 243 
1909 11 3 12 26 243 
1910 15 I 18 34 280 
I1gII 12 I 14 27 244 
1912 7 2 7 16 311 
1913 5 _ I 3 18 4 
1914 I 3 os 21 289 
1915 _ 8 16 287 


As the sixteen Harvard seniors in the first-year class have in each 
instance completed the work required for the A.B. degree, all members 
of the class are virtually college graduates. The same is true of practi- 
cally the entire school. Of the eighty-four unclassified students twenty- 
nine have entered this year, and of these, twenty-two are graduates of 
a college or university, and seven are graduates of law schools. 3 

One hundred and thirty-six colleges and universities have representa- 
tives now in the school, as compared with one hundred and forty-five 
last year and one hundred and thirty-eight the previous year. In the 
first-year class eighty-four colleges and universities are represented as 
follows: — 

Harvard 65; Yale 27; Princeton 26; Dartmouth 18; Brown 8; 
Bowdoin, University of California, Williams, 6; University of Arkansas, 
University of Michigan, University of Minnesota, University of Pennsyl- 
vania, University of Virginia, 4; Ambherst, Bates, Cornell University, 
Ohio State University, University of Texas, 3; Boston, Carleton, Clark, 
Colorado, Fordham University, University of Georgia, Holy Cross, 
Indiana University, University of Kansas, University of Kentucky, 
Kenyon, Knox, Leland Stanford Jr. University, Louisiana State Uni- 
versity, University of Nebraska, University of North Carolina, Uni- 
versity of Oregon, Rutgers, Trinity (Conn.), Tufts, Wake Forest, 
Washington and Jefferson, University of Wisconsin, 2; Acadia, Alabama, 
Polytechnic Institute, University of Alabama, Albright, Allegheny, 
Butler, Catholic University of America, Central University, Charleston, 
Coe, Colgate University, DePauw University, Doane, Earlham, George- 
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town, Grinnell, Gustavus Adolphus, Hampden-Sidney, Hanover, Has- 
tings, Hendrix, University of Illinois, Iowa State, University of Iowa, 
Johns Hopkins University, Lafayette, Lake Forest, Loyola University, 
McGill University, Newberry, University of New Brunswick, Pomona, 
Redfield, Roanoke, University of Rochester, St. John’s (Md.), St. 
Lawrence University, University of the South, University of South 
Carolina, Union, University of Utah, Wesleyan University (Conn.), 
Wheaton, Wooster University, 1 





THE CONSTITUTIONALITY OF THE COMPULSORY ASEXUALIZATION OF 
CRIMINALS AND INSANE PERSONS. — On the theory that modern scien- 
tific investigation has demonstrated that idiocy, insanity, and criminality 
are hereditary, several states have recently passed statutes providing 
for the compulsory asexualization of the inmates of insane asylums and 
state prisons in cases where it seems advisable to a board of medical 
examiners.! The application of this provision to others besides crim- 
inals and the mariner and purpose of its imposition make it clear that 
it should not be regarded as a punishment but as an exercise of the police 
power. This power certainly enables the state to take some measures 
to protect itself against the birth of undesirable citizens, since limitations 
on the right to marry have been upheld on this ground.? Furthermore, 
the fact that this purpose is achieved by performing an operation is not 
a fatal objection, for it is clear that a state can inflict physical injury on 
individuals for the protection of society. Compulsory vaccination laws, 
for instance, have been upheld,’ and the operation of vasectomy, at least, 
is hardly more serious than vaccination.‘ If, therefore, there is a prob- 
ability that the persons to be operated upon will produce insane or de- 
generate offspring, the statutes are constitutional. Since the insanity 
of lunatics is generally inherited,® the statutes, in so far as they apply 
to lunatics, would thus seem to be valid.® 

With regard to criminals, however, the statutes are less easy to sus- 
tain. The researches of criminologists have demonstrated that a large 





1 Inp., Laws, 1907, c. 215; CONN., Pus. Acts, 1909, c. 209; CAL., STAT., 1909, 
c. 720; Ia., Laws, rg1I, c. 129. 

2 Lonas v. State, 3 Heisk. (Tenn.) 287; State v. Gibson, 36 Ind. 389; Gould ». 
Gould, 78 Conn. 242, 61 Atl. 604. 

8 Morris v. Columbus, 102 Ga. 792, 30 S. E. 850; Jacobson v. Massachusetts, 197 
U. S. 11, 25 Sup. Ct. 358. 

* See 27 MEpICcO-LEGAL JOURNAL, 134. Vasectomy i is a comparatively simple and 
painless operation consisting of the cutting into and binding up of a small portion of 
the vas deferens. It effectively sterilizes the subject but does not impair his health 
or take away his sexual instincts. 

5 See LomBroso, Crime: Its CAUSES AND REMEDIES, 168. 

* The right of the state to confine insane persons in asylums is clearly established. 
Dowdell, petitioner, 169 Mass. 387, 389, 47 N. E. 1033, 1034. This right has sometimes 
been based on the state’s authority to care for the helpless. See Dowdell, petitioner, 
supra; Chavannes 2. Priestly, 80 Ia. 316, 320, 45 N. W. 766, 768. In some cases, how- 
ever, it is certainly based also on the state’s right to protect society. See Shenango 
v. Wayne, 34 Pa. St. 184, 186; Keleher v. Putnam, 60 N. H. 30, 31. Preventing the 
procreation of lunatics is merely another method of exercising this right of social 
protection. 
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number of criminals have an inborn and hereditary tendency to crime,’ 
but such criminals probably form only a minority of the inmates of penal 
institutions.* Therefore mere conviction of crime is insufficient to justify 
society in taking this drastic means of protecting itself against the crim- 
inal. Asexualization can only be justified in the case of born criminals,® 
and unfortunately in the present state of scientific knowledge it seems 
impossible to distinguish most born criminals from criminals by acquired 
habit.'!° Therefore born criminals who cannot be proved to be such 
must be granted immunity. However, there are probably some crim- 
inals whose degenerate character can be ascertained, and if a statute 
can be so drawn as to limit its operation to such as these it should be 
constitutional.” 

It is possible, however, for a legislature to change the aspect of the 
constitutional question by imposing sterilization as a punishment for 
crime.” As such it is not unconstitutional unless cruel and unusual. 
A recent case holds that vasectomy is not a cruel punishment for 
statutory rape. State v. Feilen, 126 Pac. 75 (Wash.). The scope of 
the provision against cruel punishment has never been clearly defined, 
but it certainly prohibits torture, and, looked at apart fromits purpose, 





7 See Ferri, CrmmNar Socrotocy, 28; Lomproso, Crime: Its CAUSES AND REm- 
EDIES, 151; DUGDALE, THE JUKEs. 

8 Ferri estimates that born and habitual criminals together form about forty per 
cent of the total. See Ferri, CrrmmNat Socroxoey, 18. 

® The only objection which can be made to the legitimate children of habitual 
criminals is that they are likely to be reared in an atmosphere of crime. This is merely 
an inference, and if it proves correct the state can take them from the custody of their 
parents. See Van Walters v. Board of Children’s Guardians, etc., 132 Ind. 567, 569, 
32 N. E. 568, 569. The legislature clearly has no power to enact laws based on the 
principle that no one has a right to have children unless he can bring them up in an 
ideal environment. 

10 See SALEILLES, INDIVIDUALIZATION OF PUNISHMENT, 129. 

1 Inasmuch as it is very difficult to restrain the powers of the medical examiners 
within proper limits, the attempt to pass this sort of legislation at present seems in- 
advisable. The common provision that the operation may be performed whenever a 
majority of the examiners “decide that procreation would produce children with a 
tendency to disease” would seem to give dangerously wide powers to examiners who 
held extreme views as to the hereditary nature of crime; and yet it is hard to suggest 
a more satisfactory phraseology. 

# Although the purpose of the statute is not to avenge or prevent a particular crime, 
but rather to reduce the number of criminals, it would seem that since it provides for 
sterilization as of the sentence imposed upon conviction of crime it must be re- 
garded as punishment. Cf. State v. Ray, 63 N. H. 406. See People ex rel. Bradley v. 
Illinois State Reformatory, 148 Ill. 413, 419, 36 N. E. 76, 78. Contra, Prescott ». 
State, 19 Oh. St. 184. 

8 The word “unusual” which is generally linked with “cruel” is not in the Washing- 
ton constitution. Wasn. Const., Art. 1, § 14. Its omission is not important, since 
it is always construed with cruel. Storti ». Commonwealth, 178 Mass. 549, 60 N. E. 
210. 

“4 The precise crime of which the defendant was convicted was “the carnal abuse of 

a female person under the age of ten years.” Wasu., Rem. & BAL. Cope, §§ 2287, 
2436. 
% See Wilkerson v. Utah, 99 U. S. 130, 136; State v. Williams, 77 Mo. 310, 312. 
Some courts hold that a punishment may also be cruel because excessive. State v. 
Driver, 78 N. C. 423; Weems v. United States, 217 U. S. 349, 30 Sup. Ct. 544. Contra, 
Aldridge ». Commonwealth, 2 Va. Cas. 447. Since rape may be punished by death, 
sterilization can hardly be regarded as an excessive penalty. Rayna v. State, 75 
S. W. 25. 
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vasectomy is a mild form of torture. The fact that there is a rational 
purpose behind it makes it doubtful, however, if it can be said to shock 
public feeling, which has sometimes been laid down as the test of cruel 
punishment. Yet, in the case of those convicted of some of the crimes 
included in the Washington statute, the act authorizes the asexualiza- 
tion of persons against whom society is not in need of this protection.!’ 
‘As to them the punishment seems cruel, and the statute which imposes 
it unconstitutional. At all events, it is thoroughly objectionable, since 
it imposes as a penalty for certain classes of crime a treatment which is 
justified, if at all, only by the physical nature of certain criminals. 





EFFECT OF RECEIVERSHIP OF LESSEE RAILROAD ON THE LEASE. — 
It frequently happens in this country that one public service company 
with legislative permission leases all of its property to a new company 
which assumes its debts and obligations, the lessor remaining in exist- 
ence but no longer actively engaging in business. A peculiar situation 
arises in such a case when the lessee railroad or street railway goes into 
the hands of a receiver.! A reasonable time to determine the desirability 
of continuing a lease is granted to a receiver as essential to the proper 
performance of his functions.? And since he cannot split up the lease, 
his decision relates back to his appointment. If he reject the lease, the 
lessor has a provable claim against the estate for the stipulated rental 
accruing during the trial period.’ Or the lessor may, at his option, charge 
the receiver with the reasonable rental value of the property for that 
time upon quasi-contractual principles. This must mean that the lessor 





18 See CooLEy, CONSTITUTIONAL LIMITATIONS, 473; State v. Becker, 3 S. D. 29, 
41. Furthermore, the apparent theory of the statute that the crime of which the 
defendant was convicted is strong evidence of his degenerate character seems reason- 
able, although it has been asserted that such crimes are mainly due to the effect of 
civilization. See Lomproso, Crime: Its CAUSES AND REMEDIES, 256. 

17 The act authorizes the sterilization of habitual criminals. Wasu., Rem. & BAL. 
Cope, § 2287. Habitual criminals include those who have been three times convicted 
of petit larceny. WasH. Rem. & Bat. Cone, § 2286. Larceny is common among 
born criminals. See LomBroso, Crime: Its CAUSES AND REMEDIES; 154. Neverthe- 
less, the fact that a man has been found guilty of three small thefts is insufficient 
evidence of his degeneracy. This objection is hardly lessened by the fact that the 
sterilization of such persons is discretionary with the court, since this discretion may 
be exercised arbitrarily. 


1 It is now settled that courts of equity may appoint receivers to administer the 
affairs of insolvent public service corporations in the absence of objection by the cor- 
poration, although it may amount to corporate dissolution without the aid of statute. 
Horn v. Pere Marquette R. Co., 151 Fed. 626; Re Metropolitan Railway Receiver- 
ship, 208 U. S. 90, 28 Sup. Ct. 219. 

2 Platt’ v. Philadelphia & Reading R. Co., 84 Fed. 535; Dayton Hydraulic Co. ». 
Felsenthall, 116 Fed. 961; Quincy, Missouri & Pacific R. Co. v. Humphreys, 145 U. S. 
82, 12 Sup. Ct. 787. It is only necessary for most of the decisions, however, to hold 
that possession for a reasonable time by the receiver is not an adoption of the lease. 

’ Pennsylvania Steel Co. ». New York City Ry. Co., “The Second Avenue Bond- 
holders’ Appeal,” C. C. A., Second Circ., 1912. 

4 Stoepel v. Union Trust Co., 121 Mich. 281, 80 N. W. 13; Carswell ». Farmers’ 
Loan & Trust Co., 74 Fed. 88; St. Joseph and St. L. R. Co. ». Humphreys, 145 U. S. 
105, 12 Sup. Ct. 795. In some jurisdictions the receiver may be held for the stipu- 
lated rental during his occupancy. Nelson v. Kalkhoff, 60 Minn. 305, 62 N. W. 335; 
Charlotte, C. & A. R. Co. ». Chester & L. N. G. R. Co., 118 N. C. 1078, 24 S. E. 769. 
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may treat the lease, after the receiver’s renunciation, as surrendered 
from the time of the receiver’s appointment.’ For if the term had re- 
mained vested in the lessee, the lessor could not recover from the re- 
ceiver in quasi-contract, since it would have been the lessee’s property 
that was used. Now ordinarily the appointment of a receiver does not 
determine the lease,® nor render it liable to forfeiture without an ex- 
press stipulation.’ The receiver may elect to adopt the lease, becoming 
liable as assignee,* or he may reject it, when in an ordinary lease the 
term remains vested in the insolvent lessee.® The peculiar right of the 
lessor to insist on forfeiture in this case must be based upon the duty 
owed the public that the road be operated. The lessor is not absolved 
from this duty by the lease.!° The receiver has refused to operate and 
the lessee is disabled. So public necessity demands that the lessor be 
allowed to take back his property. 

The necessity for determining the exact status of the lease during the 
receiver’s trial period arose in a recent case where the operation of the 
road was at a loss. Clearly the lessor could not recover from the receiver 
for the use of the road, since there is no basis in quasi-contract.". But 
the court went further and held that the receiver could charge the loss 
to the lessor. Pennsylvania Steel Co. v. New York City Ry. Co., “Ter- 
mination of Lease Proceeding,’ C. C. A., Second Circ., 1912. If the 
lessor demand back the road but the trial period is insisted upon, he 
should not be liable, since he has no control over the operation.” The 
theory of the principal case is that the lessor’s failure to demand back 
the road amounts to consent to its operation by the receiver in his 
behalf. Although the disuse of the road is very detrimental to its owner, 
his failure to act indicates no actual consent which can be implied in 
fact, since after the lease the lessor is usually not in a position to assume 
operation of the road. And since the receivership comes about through 
no fault of his, he should not have the burden of acting.* In several 
parts of the law, services rendered unofficiously in expectation of charg- 
ing the recipient are held entitled to compensation, on the basis of a 
consent implied in law.‘ In the principal case there is the added reason 
that the lessor owes the public duty to operate the road and no one but 





5 Since there is a provision in most leases allowing forfeiture for either insolvency 
or default in payment of rent, it is usually not necessary to imply this right in law. 

6 Chemical National Bank v. Hartford Deposit Co., 161 U. S. 1, 16 Sup. Ct. 439. 
Cf. Rodick v. Bunker, 84 Me. 441, 24 Atl. 897; In re Pennewell, 119 Fed. 139. ‘ut 
cf. In re Jefferson, 93 Fed. 948. 

7 Cf. 1 TrrFANY, LANDLORD AND TENANT, 94. 

8 Spencer v. World’s Columbian Exposition, 163 Ill. 117, 45 N. E. 250. 

9 Chemical National Bank v. Hartford Deposit Co., supra. 

10 A, Backus, Jr., & Sons v. Detroit, W. T. & J. Ry., 71 Mich. 645, 40 N. W. 60; 
Ryerson v. Morris Canal & Banking Co., 71 N. J. L. 381, 59 Atl. 29; Chicago & N. W. 
R. Co. v. Crane, 113 U.S. 424, 5 Sup. Ct. 578. 

1 Park v. New York, L. E. & W. R. Co., 57 Fed. 799. 

12 If he have no right to demand back the road, the reason for absolving him is 
stronger. 

18 Cf, WILLISTON, SALES, § 662. 

4 KEENER, Quasi-ConTRACTS, c. vii. An analogy is found in the rule that find- 
ers are entitled to reasonable compensation. Reeder v. Anderson’s Administrators, 
4 Dana (Ky.) 193; Chase ». Corcoran, 106 Mass. 286. Another instance is the law 
of salvage. Another, the law of general average. 
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the receiver is in a position to fulfil that duty. But the question in the 
principal case is between the lessor and the lessee. The lessee also 
owes this public duty,” and as the lease is necessarily made with public 
authority '* and the lessee assumes the obligatio.:, his liability is pri- 
mary. The receiver is appointed and operates on behalf of the lessee 
estate and the benefit to the lessor is incidental. Consequently, it is 
difficult to find a basis for the lessor’s responsibility to the receiver.!” 





CoMPARISON OF HANDWRITING. — The phrase “similitude” or “com- 
parison of hands” was employed by the early judges to express their 
aversion for all handwriting testimony which involved a comparison 
between one piece of writing: and another.' To the peculiar reverence 
manifested by later judges for this phrase must be traced the technical 
rules which obtained at common law wherever this sort of evidence was 
involved.2, Where the comparison is made by the jury the lack of neces- 
sity for any such rules is clear, for the genuine writing offered in evidence * 
for comparison with the disputed writing differs on principle in no respect 
from ordinary circumstantial evidence. Yet in England it required a 
statute‘ definitely to settle the permissibility of such comparison, and 
in many American jurisdictions such comparison was either entirely for- 
bidden or permitted only under various restrictions.® 

The opinion of a witness as to the genuineness of a disputed writing 
in court, after comparison, should be admitted in the discretion of the 
court, which in all cases of opinion evidence should be extensive, if there 





% y Exxiotr, RArmroaps, 2 ed., § 458. 6 [bid. §§ 429, 430. 

7 Cf. Phinizy v. Augusta & Knoxville R. Co., 62 Fed. 771. See Brown »v. Toledo, 
P. & W. R. Co., 35 Fed. 444, 445. But see Mercantile Trust Co. v. Farmers’ Loan & 
Trust Co., 81 Fed. 2 54, 258. The broad ground discussed is not necessary to the decision 
in the principal case since there the intervening of the lessor gave assent to the receiv- 
ership, and since the deficit was not causéd by simply ‘operating the road but by 
payments to protect the lessor’s franchises. Moreover, the question might well be 
different if the lessee had no assets and the creditors of the receiver during the trial 
period were seeking to charge the lessor for their services in enabling the discharge 
of his public duty. 


1 For illustrations see Trial of Sir Richard Grahme, 12 How. St. Tr. 646, 735; 
King ». Crosby, 12 Mod. 72. 

2 Testimony by witnesses directly to the act of writing the words'in dispute, and 
direct testimony to circumstances leading up or pointing back to that act, are merely 
ordinary illustrations of testimony from knowledge and involve no considerations 
peculiar to handwriting evidence. 

3 The theoretical objection to the introduction of all handwriting as a basis for com- 
parison on the ground that, the question of genuineness being for the jury, it will tend 
to complicate the issues, is clearly untenable, since the genuineness of the document, 
like all preliminary questions of fact regarding the admissibility of evidence, should 
be determined as a preliminary matter by the court. 

4 17 & 18 Vict. c. 125,§ 27. This’ statute has been adopted in many American 
jurisdictions, frequently verbatim. Scotland and Ireland were excepted from the 
operation of this statute; but the same law was soon extended to Ireland. 19 & 20 
VICT. c. 102, § 30. 

5 The reason for the great divergence in the American decisions is probably to be 
found in the fact that each jurisdiction, as it adopted a rule on the subject, tended to 
follow the prevailing English view, which went through several transformations. For 
ps present state of the law in the various jurisdictions, see 3 WIGMORE, EVIDENCE, 

2016. 


OR) 
® 











168 HARVARD LAW REVIEW. 


is present either of the reasons which usually justify the admission of 
opinion evidence. These are: first, the need by the jury of an expert 
expression of opinion because of the technicalities of the subject; or, 
second, the impossibility of stating the witness’s information in such a 
way as to enable the jury to draw a reliable inference. It follows that 
if the witness is an expert in handwriting, although he has had no previ- 
ous knowledge of the handwriting of the individual in question, his tes- 
timony should be admitted on the first ground. Yet it was many years 
before the admission of such testimony was completely established in Eng- 
land by statute.® In this country, also, although to-day in most juris- 
dictions such testimony is admissible with or without restriction, in many 
cases a statute was necessary to make it so.’ If the witness is a non- 
expert who has no previous knowledge of the handwriting in question, 
both reasons are absent. The opinion evidence, therefore, of such a 
witness is justly held inadmissible. But if the witness has seen writ- 
ing known to be that of the individual whose writing is in dispute, his 
testimony should be admissible in the court’s discretion for the second 
reason above mentioned. On principle, a proper exercise of the court’s 
discretion would frequently result in excluding such evidence because of 
the accessibility of a sufficient quantity of better evidence. From the 
earliest days, however, in civil cases in England such testimony was 
always admissible from one who had seen the party write. By the 
beginning of the nineteenth century, both in England and in this coun- 
try it was admissible in criminal cases as well.'° By this time also 
opinion evidence was always permitted from one who had merely seen 
documents known to have been written by the person in question," 
whether the source of belief consisted in an admission, express ” or im- 
plied,!* or in other circumstances." 

When the document containing the disputed writing has been lost 
and the question is as to the admissibility of the opinion of a non-expert 
witness who has seen it, based on a comparison between his impression 
of the disputed writing and genuine writings in court, the testimony has 
ordinarily been excluded. If the witness is an expert, several juris- 





6 17 & 18 Vict. c. 125, § 27. 

7 For the state of the authorities, see 3 WicMoRE, EvipENcE, §§ 1993, 1904, 
2008, 2016. 

8 Page v. Homans, 14 Me. 478. See Doe v. Suckermore, 5 A. & E. 733, 749. There 
is a dictum opposed to this view which in terms would admit such testimony, but which, 
it is very probable, was not so intended. See Vinton v. Peck, 14 Mich. 287, 295. In 
Michigan and Delaware, however, a witness who has seen the party write may give an 
opinion from a comparison in court. McCafferty v. Heritage, 5 Houst. (Del.) 220; 
Worth v. McConnell, 42 Mich. 473, 4 N. W. 198. This was at one time the law in 
England, but has long ceased to be so. Garrells v. Alexander, 4 Esp. 37. 

® Blurton v. Toon, Skin. 639. See Trial of the Seven Bishops, supra. 

10 De la Motte’s Trial, 21 How. St. Trials 687, 810. 

11 See Lord Ferrers v. Shirley, Fitzgibbon 195, 196; Engleton 2. Kingston, 8 Ves. 438, 


74. 

2 Redd v. State, 65 Ark. 475, 47 S. W. 119; Hammond’s Case, 2 Me. 33. 

3 See Cunningham v. Hudson River Bank, 21 Wend. !556, 558. For the applica- 
tion of the principle ‘of implied admissions to an exchange of correspondence, see 
1 WicmMorE, EvIpENCE, § 702. 

M Commonwealth v. Webster, 59 Mass. 295. 

% Putnam v. Wadley, 40 Ill. 346. Cf. Collins ». Ball, 82 Tex. 259, 17 S. W. 614. 
The decision in Bruce v. Crews, 39 Ga. 544, was based on the interpretation of a statute. 
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dictions have held the evidence admissible. A recent Minnesota case 
admits the evidence although the witness was not an expert.” Cochranv. 
Stein, 136 N. W. 1037 (Minn.). This decision, it is submitted, takes 
the correct view. The witness is unable adequately to tell the jury how 
the lost signature looked, without expressing his opinion whether it 
resembles the signatures in court; and the circumstances of the case 
make the evidence peculiarly essential. It is not necessary to rely on 
the additional reason present in similar cases where the witness is an 
expert. 





REGULATION OF RAILROAD CrossINGs. — By virtue of the police 
power a state legislature enjoys a wide discretion as to the regulation 
of railroad crossings, which it may delegate to a commission! or munici- 
pal corporation.” This discretion will not be questioned unless abused.’ 
Thus, a railroad required to maintain a crossing * or construct a viaduct 
over its tracks ® at its own expense cannot complain that its property is 
taken without due process of law. Where several railroads using the 
same tracks have agreed with each other or with the municipality as to 
how the expense of: such improvements shall be distributed, a different 
apportionment does not impair the obligation of contracts ® or deny the 
equal protection of the laws.’ 

If an alteration is to be made the legislature or its delegates may dic- 
tate the plans and specifications.* In a recent case an ordinance requir- 
ing a railroad to build a viaduct over its tracks of sufficient additional 
strength to support a street railway was held valid. Missouri Pacific Ry. 
Co. v. City of Omaha, 197 Fed. 516 (C. C. A., Eighth Circ.). The de- 
cision seems to stand for this principle: a railroad’s property is not taken 
for private purposes, because another company which is to benefit by 
the improvement is not obliged to contribute, so long as the use which 
this incidental beneficiary makes of the highway improvement does 
not exceed what the particular state can authorize as a proper exer- 





16 Koons v. State, 36 Oh. St. 195; State v. Shinborn, 46 N. H. 497; contra, Hynes 
v. McDermott, 82 N. Y. 41. 

WW Cf. Hammond ». Wolf, 78 Ia. 232, 42 N. W. 778. This case was decided under 
a statute the material words of which were, “Evidence respecting handwriting may 
be given by comparison made by experts . . . with writings of the same person 
which are proved to be genuine.” The reasoning of the opinion would seem to be 
equally convincing in the absence of a statute. 


1 New York and New England R. Co. ». Bristol, 151 U. S. 556, 14 Sup. Ct. 437. 

2 Chicago, B. & Q. R. Co. v. Nebraska, 170 U. S. 57, 18 Sup. Ct. 5135 People v. 
Union Pacific R. Co., 20 Colo. 186, 37 Pac. 610. 
eo 3 See New York and New England R. Co. v. Bristol, 151 U.S. 556, Prod 571, 14 Sup. 

t. 437, 441. 

4 Boston and Maine R. Co. v. York County ee on, 79 Me. 386, 10 Atl. 
113; Chicago N. W. R. Co. v. Chicago, 140 IIl. 309, 29 N. E. 1 

5 Chicago, B. & Q. R. Co. v. Nebraska, supra; New York aa New England R. 
Co. v. Bristol, supra. 

s Chicago, B. & Q. R. Co. v. Nebraska, supra; Grand eae Western Ry. Co. ». 
Railroad Commission of Indiana, 221 U. S. 400, 31 Sup. Ct. 5 

7 Chicago, B. & Q. R. Co. v. Nebraska, supra; Grand Trunk Western Ry. Co. ». 
Railroad Commission of Indiana, supra. 

8 Chicago, B. & Q. R. Co. v. Nebraska, supra; New York and New England R. 
Co. v. Bristol, supra; People v. Union Pacific R. Co., supra. 
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cise of the highway easement. The result is sound, for, since the rail- 
road and not the highway use creates the.danger, it is not unreasonable 
that the former rather than the latter should bear the expense of re- 
moving it.° 

It is well settled in most states '° that a street railway is a proper use 
of the highway within the scope of the original taking or dedication. The 
abutting owners cannot recover damages for such use as excessive, nor 
an intersecting railroad for interference with its right of way... Whether 
the motive power be horse,” cable," or electricity," is immaterial so long 
as the purpose is to facilitate traffic along the street. Even a subway is 
not an excessive use though it deprive the abutting owner of vaults below 
the street.” Since the street railway enjoys special privileges, the state 
or city may demand in return that it build or repair the highways 
or viaducts it uses.’ But if the state does not choose to do so the rail- 
road would seem to have no sounder complaint because it is obliged to 
make a viaduct capable of accommodating a street railway than be- 
cause it must make one strong enough to carry taxicabs, omnibuses, gas 
pipes, sewers,’ or any other proper street uses. It is unfortunate, there- 
fore, that several previous authorities should have rejected the doctrine 
of the principal case and held similar legislation unconstitutional." 





Pg Boston and Maine R. Co. v. York County Commissioners, 79 Me. 386, 396, 
10 Atl. 113, 115. 

10 New York seems to be the only dissenting state. Craig v. Rochester City and 
Brighton R. Co., 39 N. Y. 404; Paige v. Schenectady Ry. Co., 178 N. Y. 102, 70 N. E. 
213. See Lewis, EMINENT DomaIn, 3 ed., §§ 158, 161. In Pennsylvania, however, an 
electric railway is held an improper use of country roads, though proper in city streets. 
Pennsylvania R. Co. ». Montgomery County Passenger Ry., 167 Pa. St. 62, 31 Atl. 
468. And in Wisconsin interurban street railroads are held excessive, though intra- 
urban are within the proper uses of the highway. Younkin v. Milwaukee, etc. Co., 
120 Wis. 477, 98 N. W. 215. 

1 Chicago, etc. R. Co. v. Whiting, etc. R. Co., 139 Ind. 297, 38 N. E. 604; Chicago, 
B. & Q. R. Co. ». West Chicago St. R. Co., 156 Ill. 255, 40 N. E. 1008. 

#2 Attorney-General v. Metropolitan R. Co., 125 Mass. 515; Hinchman ». Patterson 
Horse R. Co., 17 N. J. Eq. 75. 

% Rafferty v. Central Traction Co., 147 Pa. St. 579, 23 Atl. 884. 

4 Howe v. West End St. R. Co., 167 Mass. 46, 44 N. E. 386; Dean v. Ann Arbor 
St. R. Co., 93 Mich. 330, 53 N. W. 396. 

Sears v. Crocker, 184 Mass. 586, 69 N. E. 327. An elevated railroad, however, is 
usually held an excessive use. Story v. New York Elevated R. Co., 90 N. Y. 122. See 
Lewis, EMINENT Doman, 3 ed., § 157. A commercial railroad is held an excessive use, 
also, since it does not facilitate traffic along the highway, but merely between station 
and station along its line. Bond v. Pennsylvania R. Co., 171 Ill. 508, 49 N. E. 545; 
Bork ». United N. J. R. & C. Co., 70 N. J. L. 268, 57 Atl. 412. See Lewis, EMINENT 
Doman, 3 ed., §§ 152-156. 

= C. Jenree v. Metropolitan St. Ry. Co., 86 Kan. 479, 121 Pac. 510; City of Brook- 
lyn v. Brooklyn City R. Co., 47 N. Y. 475; Detroit, F. W. & B. I. Ry. v. Osborn, 189 
U. S. 383, 23 Sup. Ct. 540. 

17 These are recognized street uses. Cone v. Hartford, 28 Conn. 363; Cheney ». 
Boston Consolidated Gas Co., 198 Mass. 356, 84 N. E. 492. It would seem that rail- 
roads must provide for them. Cf. New Orleans Gas Light Co. v. Drainage Commis- 
sion of New Orleans, 197 U.S. 453, 25 Sup. Ct. 471; Chicago, B. & Q. Ry. Co. ». 
Drainage Commissioners, 200 U. S. 561, 26 Sup. Ct. 341. 

18 Briden v. New York, N. H. & H. R. Co., 27 R. I. 560, 65 Atl. 315. Cf. Carolina 
Central R. Co. ». Wilmington St. Ry. Co.,"120 N. C. 520, 26 S. E. 913; Conshocken 
R. Co. », Pennsylvania R. Co., 15 Pa. Co. Ct. R. 445. It is to benoted that in the last 
two cases the railroad was not directly ordered 7 the legislature to assume the entire 
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THE Errect oF WAIVER OF TorT ON LATER Actions. — The doctrine 
of waiver of tort, that the true owner may sometimes sue a mere con- 
verter in indebitatus assumpsit on a fictitious promise to pay, is firml 
entrenched in our law, but its limits have never been clearly defined.! 
Perhaps a majority of American jurisdictions carry it to its logical con- 
clusion and allow assumpsit for goods sold and delivered,? although 
there has been no subsequent sale by the tortfeasor upon which to ground 
the early fiction of a promise in an action for money had and received.* 
Since the whole doctrine arose on considerations of convenience alone, 
it may be fairly carried to its full length.’ 

Whatever the limits of this doctrine, it is often necessary to consider 
the effect of the judgment in such a suit in passing title to the chattel 
converted. In a late English case the court refused recovery in detinue 
against a vendee of the converter, because judgment apparently in in- 
debitatus assumpsit had been obtained after the sale against the con- 
verter himself. Bradley & Cohn, Lid., v. Ramsay & Co., 106 L. T. R. 771 
(Eng., C. A., June, 1912). If the former action had been trover, it is 
clear that the purchaser would not be protected by the judgment against 
his vendor.> Even in the case of joint tortfeasors where the remedy is 
joint and several a judgment in trover against one is no bar to an action 
against another.’ The difference in the form of the prior action should 
make no difference in the result, for the substantial right is the same in 
either action. It is elemental that there has been no real sale. The dis- 
tinction in the principal case seems a step backward toward the anti- 
quated emphasis on form, raising ‘“‘a fiction to defeat a remedy.” When 
the true owner has brought a previous suit in assumpsit, or has accepted 
a part of the proceeds of the sale from the converting vendor, the courts 
sometimes talk of ratification of the sale,’ but it is impossible to ratify 
an act which did not purport to be done in one’s behalf. Furthermore, 
there seems no injustice in the plaintiff’s demanding the proceeds of the 
sale, and, failing to get them, demanding at least the fair value of the 





expense. As a street railroad is an additional servitude on the highway in New York, 
such legislation might properly be held unconstitutional in that state. Cf. People ». 
Adams, 88 Hun 122, 34 N. Y. Supp. 579, aff’d in 147 N. Y. 722, 42 N. E. 725. 


1 See 6 Harv. L. REv. 223. 


2 Moore v. Richardson, 68 N. J. L. 305, 53 Atl. 1032; Shober & Carqueville Litho- 
graphing Co. v. Schedler, 63 Ill. App. 48; Crown Cycle Co. ». Brown, 39 Or. 285, 64 
Pac. 451. 

3 Moses v. Macferlan, 2 Burr. too5; Lightly ». Clouston, 1 Taunt. 112. See Pot- 
LOCK, Torts, 9 ed., 554. 

4 In the prior suit the action was nominally in detinue, but the court thought its 
pleadings framed on the theory of assumpsit. The evidence was clear that there was no 
prior contract, so we must either view the judgment by consent as a contract in itself, 
although it is difficult to work out the defendant’s assent, or treat the action as indebi- 
tatus assumpsit and let the judgment by consent account for the recovery of £750 for 
chattels worth but £400. 

5 Miller v. Hyde, 161 Mass. 472, 37 N. E.-760; Singer Mfg. Co. v. Skillman, 52 
N. J. L. 263. 

hg v. Murray, 3 Wall. (U. S.) 1. In England the right against joint tort- 
feasors is joint alone, and judgment against one bars a second action. Brinsmead ». 
Harrison, L. R. 6 C. P. 584. 

7 Leavitt v. Fairbanks, 92 Me. 521. 

8 Mitchell ». Minnesota Fire Association, 48 Minn. 278, 51 N. W. 608; Collins ». 
Suaw, 7 Rob. (N. Y.) 623. 
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chattel from the subsequent converter. It is submitted that a second 
action should be allowed unless the present defendant can show that it 
is inequitable.® 

The case of suits in indebitatus assumpsit and trover against the same 
defendant must be distinguished. Here judgment in one clearly and 
justly merges that cause of action.° But in general the arguments 
above given apply with equal force to the case of a judgment in indebi- 
tatus assumpsit while the original tortfeasor is still in possession of the 
property, followed by an action of replevin before satisfaction." Here 
it is more difficult to decide whether replevin is allowed even after an ac- 
tion of trover. The cases allowing replevin,” however, where the chattel 
at the time of the prior judgment was in the hands of a third party, do 
not rely on this fact, and it seems to afford no basis for a distinction.* In 
fact there are well-considered dicta“ and at least two decisions that an 
unsatisfied judgment does not bar replevin.® The contrary doctrine 
places far too much emphasis on the questionable vexation of a delin- 
quent defendant, and far too little on the right of the injured plaintiff to 
his property or its value. It is, in effect, forcing on a plaintiff a sale of 
his property on credit to a debtor of doubtful solvency, when he has 
asked for compensation for the loss of that property. 





ENFORCEMENT BY ONE STATE OF PENAL STATUTES OF ANOTHER. — 
The rule that penal statutes of one state will not be enforced in another 
is well settled, but what statutes are included under this head is a ques- 
tion which has divided the courts. , The Supreme Court of the United 
States'and the Privy Council of England? limit the term “ penal” to those 
statutes forbidding and punishing acts against the state. In most state 
courts the definition covers any statute the purpose of which is to pre- 
vent forbidden acts by inflicting penalties and punishment.’ The ques- 





® See Huffman v. Hughlett, 11 Lea (Tenn.) 549. Contra, Terry v. Munger, 121 N. Y. 
161. 

10 State Bank of Council Grove v. Rude, 23 Kan. 143. 

11 The same point is presented by an action of trover, indebitatus assumpsit, or re- 
plevin against one who purchases after a judgment in indebitatus assumpsit against 
the original tortfeasor in possession. If title passed on the prior judgment the later 
action would not lie. 

2 See cases cited in note 5, supra. 

8 But see 16 Harv. L. Rev. 131; 3 Harv. L. REv. 326. The view that judgment in 
trover against a tortfeasor in possession passes title probably developed from the early 
doctrine that possession of chattels gives title. See 3 Harv. L. Rev. 23, 24. 

™ See Hepburn »v. Sewell, 5 Harr. & J. (Md.) 211, 212; Drakev. Mitchell, 3 East, 
251, 258. 

% Ledbetter ». Embree, 12 Ind. App. 617, 40 N. E. 928; Goff v. Craven, 34 Hun 
(N. Y.) 150. Contra, Rogers v. Moore, Rice (S. C.) 60; Foreman »v. Neilson, 2 Rich. 
Eq. (S. C.) 287. 


1 See Huntington ». Attrill, 146 U. S. 657, 13 Sup. Ct. 224. This point in the Su- 
preme Court decision is dictum, since the case only decided that a judgment on such a 
statute must be given full faith and credit under the constitution. See Minor, Con- 
FLICT OF LAws, . 10, N. 3. 

2 See Huntington »v. Attrill, [1893] A. C. 150. 

§ Derrickson ». Smith, 27 N. J. L. 166; Halsey v. McLean, 34 Mass. 438; Bird ». 
Hayden, 1 Rob. (N. Y.) 383; Cary v. Schmeltz, 141 Mo. App. 570, 125 S. W. 532. 
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tion is not one merely of scholastic definition. It should be determined 
by the general principles which govern the enforcement by one sovereign 
of rights created by another. 

By a principle of private international law common to all countries, 
it is customary for one nation to give effect to foreign rights founded on 
those broad rules of justice which are accepted by all nations.* The 
common law has adopted this principle and has made it definite, at least 
to the extent that common-law rights acquired in one state must be 
enforced in another unless contrary to its public policy. Furthermore, 
many remedial rights given by statute are also enforced, which though 
not given by the common law are an extension of the same principles.® 
One state, however, cannot punish as a crime an act committed in an- 
other state.? It would be punishing an act over which it had no juris- 
diction and in which it had no interest, contrary to that principle of 
the common law which limits a state’s right to punish to those wrongs 
committed against itself or its people. A state passes also a great 
number of statutes to regulate its internal affairs and protect itself and 
its people from harm. The same principle that prevents one state from 
punishing crimes against another would prevent the enforcement of 
foreign police regulations. A penalty for a violation of such regulations 
is no less a punishment of the defendant when the fine instead of going 
to the state is given to one of the other parties interested in the suit. 
When the money exacted from the defendant is not recompense for 
damage he has caused, it must have been exacted as a punishment 
and a preventative for the future. < 

In a recent case a statute made directors responsible for the full » 
liabilities of the corporation unless they filed with the secretary of state 
a report showing its financial condition and other matters. It was held 
in accordance with the Supreme Court definition that this statute was 

not penal and was therefore enforceable in another state. The Great 

Western Machine Co. v. Smith, 124 Pac. 414 (Kan.). This statute 
places on the directors a heavy burden which cannot be compensation 
for damage they have caused, because many of the contracts may have 
been made before the time for filing the report. The creditor is given a 
right he did not expect or bargain for in addition to his just common- 
law right. Clearly on the reasoning followed above, the operation of 
such a statute should be confined to the state where it is enacted. 

It may be argued that when the state allows a private person to 
exact punishment it confers on him part of its right to punish, and that 
this right being personal should be transitory and enforceable any- 
where. But a state cannot punish acts outside of its own jurisdiction, 
and it is most unlikely that the statute was intended to give such per- 
sons a broader right than the state itself has. The individual’s right is 
subsidiary to the state’s. The state confers the right on the individual 
merely as one method of enforcing its police power and intends that right 





4 See Minor, Conrtict or Laws, § 4. 

5 See 1 WHARTON, ConFriict oF Laws, 3 ed., §§ 14, 1a. 
® Dennich »v. Railroad Co., 103 U. S. 11. 

7 State v. Knight, 2 Hayw. (N. C.) 109. 

8 See Minor, Conruict oF Laws, § 203. 
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to be exercised through its own courts. Neither the common law, nor 
general principles of justice, give a private person the right to punish 
except in certain limited cases, such as that of parent and child, or school- 
master and pupil; so the right, when given, should be strictly con- 
strued and limited closely to the purpose intended by the statute. It 
is submitted, therefore, that any statute imposing upon a defendant 
a penalty which is not recompense for damage he has caused is a penal 
statute not properly enforceable in a foreign state.° 





RECENT CASES. 


Acrency — AGENT’s LiaBILIty To TxHirpD PARTIES — WHETHER LIABLE 
FOR NONFEASANCE. — The defendant, an agent of a telephone company, was 
charged with the duty of inspecting and repairing its poles. As a result of 
his negligence in discharging these duties a pole fell and injured the plaintiff. 
Held, that the plaintiff may recover. Murray v. Cowherd, 148 Ky. 591, 147 
S. W. 6. 

The court refuses to follow the usual distinction between misfeasance and 
nonfeasance, and maintains that in each case the agent is guilty of a breach 
of duty to a third person. There is a principle in criminal law that the failure 
to perform a legal duty, such as that of an agent to his master, has the legal 
effect of an act, and if injury results therefrom the agent may be liable. Regina 
v. Lowe, 3 C. & K. 123. There, however, the question is merely one of punish- 
ing a wrongful act causing an injury. In torts a duty to the plaintiff is also 
necessary. It is a well-settled rule that there is no duty to act affirmatively 
unless the parties are in some peculiar relationship. See Sweeney v. Old Colony, 
etc. R. Co., 10 Allen (Mass.) 368. A man need only be careful that the forces 
he sets in motion do not injure anyone. Delaney v. Rochereau, 34 La. Ann. 
1123. The Kentucky court seems to regard the breach of any duty as equiv- 
alent to a breach of duty to the plaintiff. See Drake v. Hagan, 108 Tenn. 26s, 
67 S. W. 470. If this doctrine is carried to its logical conclusion a failure to 
perform any contract might subject a man to a multitude of tort actions. 


BANKRUPTCY — DISCHARGE — EFFECT ON ASSIGNMENT OF EXPECTANCY. — 
An heir apparent assigned his bare expectancy as security for a loan. Later 
he was discharged in bankruptcy. Thereafter, upon the death of his ancestor, 
he succeeded to a share of her estate. Held, that equity will enforce the assign- 
ment. Bridge v. Kedon, 126 Pac. 149 (Cal.). 

At common law an expectation of acquiring property was not recognized 
as a subject of transfer. Lunn v. Thornton, 1 C. B. 379; Wheeler’s Executors v. 
Wheeler, 2 Metc. (Ky.) 474. But see Buddle v. Green, 27 L. J. Ex. 33, 34; 
Jones v. Webster, 48 Ala. 109, 112. Equity, however, will enforce the assign- 
ment of an heir’s expectancy when fair to do so. Hobson v. Trevor, 2 P. Wms. 
191; Clendening v. Wyatt, 54 Kan. 523. Contra, McCall v. Hampton, 98 Ky. 
166. On one view, it operates as a present equitable transfer of the expectancy. 
See 3 Pomeroy, Equity JURISPRUDENCE, §§ 1271, 1288. By the better view, 
equity simply enforces a contractual duty to convey the property providing 
it is acquired. Carleton v. Leighton, 3 Meriv. 667. See Taylor v. Swafford, 
122 Tenn. 303, 307-312, 123 S. W. 350, 351-352. Clearly the substantial 





® See Minor, Conrtict oF Laws, § 10, pp. 23, 24. Cf. Pickering v. Fisk, 6 Vt. 
102; Blaine v. Curtis, 59 Vt. 120, 7 Atl. 708; Indiana v. John, 5 Ham. (Ohio) 217. 
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elements of a contract are necessary. Estate of Lennig, 182 Pa. 485, 38 Atl. 
466. Since equitable jurisdiction over contracts is concurrent, it seems desir- 
able to follow legal analogy instead of creating a new property interest in order 
to make possible a present equitable transfer. Indeed, it is well established 
that an expectancy does not pass to a bankrupt’s trustee. Moth v. Frome, 
1 Ambl. 394; In re Inkson’s Trusts, 21 Beav. 310. By a third view, the assign- 
ment may be treated as a grant of power to receive the after-acquired property. 
See WILLISTON, SALES, § 132. Such power would survive the discharge in 
bankruptcy. Hayes v. Pike,17 N. H. 564; Stedman v. Gassett, 18 Vt. 346. 
In the principal case the court adopted the first theory. The right of 
the assignee of the expectancy after the assignor’s bankruptcy would also be 
protected even though the assignment is regarded as merely an executory 
contract. For a discharge in bankruptcy does not extinguisha debt. Fletcher 
v. Neally, 20 N. H. 464; Champion v. Buckingham, 165 Mass. 76, 42 N. E. 
498. Consequently it does not prevent the enforcement of a security. Moody 
v. Webster, 20 Mass. 424; Paxton v. Scott, 66 Neb. 385,92 N. W. 611. Like- 
wise it should not impair an agreement for security, which is otherwise valid 


- and not dischargeable in itself. Mallin v. Wenham, 209 Ill. 252, 70 N. E. 


564; Citizens’ Loan Association v. Boston & Maine R. Co., 196 Mass. 528, 82 
N. E. 696. Contra, In re West, 128 Fed. 205; In re Home Discount Company, 
147 Fed. 538. Apart from the debt, the contract liability, being subject to 
a condition precedent, was not even provable. BANKRUPTCY ACT OF 1808, 
§ 63; In re Ellis, 143 Fed. 103. Only provable claims are discharged. BANK- 
ruptcy Act oF 1898, § 17. Furthermore, it is not the policy of the Bank- 
ruptcy Act to affect a specific duty of the debtor, particularly when that duty 
serves as a security. See BANKRuptcy AcT OF 1808, §§ 17, 63, 67 d. 


ConFLicT OF LAws — RECOGNITION OF FOREIGN PENAL Laws. — A stat- 
ute in Colorado provided that the directors of a corporation should be liable 
for the debts of the corporation, if they failed to file a report of its condition. 
Held, that the liability created by the statute will be enforced in Kansas. 
The Great Western Machine Co. v. Smith, 124 Pac. 414 (Kan.). See Notes, 


p. 172. 


CONSTITUTIONAL LAW— PERSONAL RIGHTS — CRUEL PUNISHMENT. — A 
Washington statute provided that in cases of conviction for statutory rape 
and certain other crimes the court might direct that an operation be performed 
for the prevention of procreation. In pursuance of this provision the trial 
judge ordered that the operation known as vasectomy be performed on the 
defendant. The state constitution forbade the infliction of cruel punishments. 
Held, that the operation is not a cruel punishment. State v. Feilen, 126 Pac. 
75 (Wash.). See NorTEs, p. 163. 


CorPorATIONS — Torts — LiaBILity FoR AGENT’s SLANDER. — A depart- 
ment manager acting in the course and scope of his employment publicly ac- 
cused an employee of stealing. No specific authorization or ratification was 
shown. Held, that the corporation is not liable. Steward Dry Goods Co. v. 
Heuchtker, 146 S. W. 423 (Ky.). 

Salesmen of the defendant corporation acting in the course and scope of 
their employment injured the plaintiff’s business by stating that his oil would 
not meet statutory tests, and that he and his customers could be indicted for 
selling it. There was no specific authorization or ratification. Held, that the 
corporation is liable. Waters-Pierce Oil Co. v. Bridwell, 147 S. W. 64 (Ark.). 

Early decisions held that a corporation was not liable for its agents’ libel 
or slander. Childs v. Bank of Missouri, 17 Mo. 213. But these decisions 
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are now discredited. Behre v. National Cash Register Co., 100 Ga. 213, 27 S. E. 
986; Hypes v. Southern Ry. Co., 82 S. C. 315, 64 S. E. 395. The principal cases 
merely differ as to the circumstances under which a corporation incurs liability 
for slander. By general principles a corporation should be liable for an agent’s 
acts in the course and scope of the employment. Hussey v. Norfolk Southern 
R.Co., 98 N. C. 34, 3S. E.923. See Goodspeed v. East Haddam Bank, 22 Conn. 
530, 538. This is the basis of liability in deceit and libel. Barwick v. English 
Joint Stock Bank, L. R. 2 Exch. 259; Citizens’ Life Assurance Co. v. Brown, 

[1904] A. C. 423. Yet most courts require slander to be authorized or ratified, 

arguing that slander is an act of personal malice, for which usually the speaker 
alone should be liable. Redditt v. Singer Mfg. Co., 124 N. C. 100, 32 S. E. 392; 

Singer Mfg. Co. v. Taylor, 150 Ala. 574, 43 So. 210. But slander does not seem 
to differ so materially from libel as to require a different rule. Rivers v. Yazoo 
& Mississippi R. Co., 90 Miss. 196, 43 So. 471. Moreover, the malicious and 
wilful nature of an act should on principle be quite immaterial, unless malice 
proves to be the agent’s sole motive to the exclusion of any intention to act 
for the master in the course of the employment. Mott v. Consumers’ Ice Co., 
73 N. Y. 543; Howe v. Newmarch, 94 Mass. 49. Recent decisions tend to fix 
the corporation’s liability by the more logical rule of the Arkansas case. Stewart 
v. New South Wales Country Press Co., 12 N.S. Wales, 171; Hypes v. Southern 
Ry. Co., supra. A similar tendency is noticeable in actions against a corporation 
for malicious prosecution. Fetty v. Huntington Loan Co., 74S. E. 956 (W. Va.). 


COVENANTS OF TITLE — COVENANT AGAINST INCUMBRANCES — WHETHER 
CAUSE OF ACTION CONCLUDED BY FoRMER RECOVERY. — The plaintiff, after 
paying off incumbrances on property conveyed, sued for breach of a covenant 
against incumbrances. The defendant set up a former recovery of nominal 
damages before the incumbrance had been paid off. Held, that such former 
recovery is no bar to the present action. Harsin v. Oman, 123 Pac. 1 (Wash.). 

A second recovery on the same facts depends on the accrual of a subsequent 
obligation which could not have been litigated in the previous suit. McEvoy 
v. Bock, 37 Minn. 402, 34 N. W. 740. See BLack, JUDGMENTS, 2 ed., 747. 
The decision in the principal case is thus indisputable if the agreement is 
construed as a continuing covenant to indemnify. Beach v. Crain, 2 N. Y. 86; 
Orendorff v. Utz, 48 Md. 298. The measure of damages suggests a similarity © 
to indemnity agreements, for the amount recoverable is assessed in proportion 
to the actual expense incurred by the obligee in paying off the incumbrance, 
and material damages are not allowed where no loss has yet resulted. Eaton 
v. Lyman, 30 Wis. 41. This rule, however, is merely to preclude double lia- 
bility in case of action by the holder of the incumbrance claim against the orig- 
inalcovenantor. Delavergne v. Norris, 7 Johns. (N. Y.) 358. If the covenant is 
regarded as an agreement to indemnify, no right of action can vest until the 
covenantee has suffered damage. Abeles v. Cohen, 8 Kan. 180. In approving 
the previous allowing of nominal damages, therefore, the principal case treats 
the covenant as broken when made. To allow a subsequent recovery, as if on 
a continuing promise to indemnify, seems Clearly i inconsistent. Taylor v. 
Heitz, 87 Mo. 660. 


DEEps — ConpITIONS — ASSIGNMENT OF RicHT OF ENTRY TO Co-HER. — 
Land was deeded to the defendant on condition that if it were used for other 
than church purposes it should revert. After breach of the condition three 
of the heirs of the grantor assigned their rights of entry to their co-heir, who 
sued for the entire property. Held, that he may recover. Southwick v. New 
York Christian Missionary Society, 151 N. Y. App. Div. 116, 135 N. Y. Supp. 


392. 
At common law a right of entry was not assignable, the reasons being that 
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such assignment constituted maintenance and that the right was a strictly 
personal one under the feudal system. See Coxe on LittTLeTon, §§ 347, 325 
n. t. An attempted assignment destroyed the right. Rice v. Boston & 
Worcester R. Co., 12 Allen (Mass.) 141. But by statute in England and in 
many states the right is assignable with the reversion after estates for life or 
for years. Scaltock v. Harston, 1 C. P. D. 106. See 1 Stimson, AMERICAN 
STATUTE Law, § 1352. And in England and a few states the possibility of 
reverter after a fee is devisable or assignable, though in some statutes a dis- 
tinction is made between assignability before and after breach. Pemberton v. 
Barnes, [1899] t Ch. 544; Yazoo & M. V. R. Co. v. Lakeview Traction Co., 100 
Miss. 281, 56 So. 393; CONN., GEN. STAT., 1902, § 4051; CaL., Civ. Cope, 
§§ 1046, 1047. New York, however, holds strictly to the non-assignability 
of the right of entry after a fee, whether before or after breach. Nicoll v. 
New York & Erie R. Co., 12 N. Y. 121; Fowler v. Coates, 201 N. Y. 257, 94 
N. E. 997. See Van Rensselaer v. Ball, 19 N. Y. 100, 103-105. Nevertheless 
the majority of the court in the principal case hold that the assignment to the 
co-heir is valid. Although there seems to be no direct authority on this point, 
the distinction, it is submitted, is correct. The assignment, being to a person 
already having the right, is in no sense maintenance. Cf. Russell v. Doyle, 
84 Ky. 386; Dorwin v. Smith, 35 Vt. 69. ‘The common-law reason as to per- 
sonal representation is also satisfied. And as a right of entry is inherently 
indivisible the plaintiff is clearly entitled to enforce the right as to the whole 
of the property. Bouvier v. Baltimore & New York R. Co., 67 N. J. L. 281, 
51 Atl. 78x. But cf. Cruger v. McLaury, 41 N. Y. 2109. 


EMINENT DoMAIN—WuatT PROPERTY MAY BE TAKEN—PROPERTY TAKEN 
OF wHIcH City was GRANTOR. — A city vacated and conveyed to a railway 
company the fee in certain street crossings. Subsequently the city began con- 
demnation proceedings to reobtain the crossings in order to reopen the streets. 
Held, that the railway company has no right to an injunction. City of 
Osceola v. Chicago, Burlington & Quincy R. Co., 196 Fed. 777. 

The power of eminent domain is a power inherent in sovereignty. Brown v. 
Beatty, 34 Miss. 227. See Pollard v. Hagan, 3 How. (U. S.) 212, 223. This 
power is vested in the legislature as the representative of the people in their 
sovereign capacity. Kennebec Water District v. City of Waterville, 96 Me. 
234, 52 Atl. 774. The power of taking property by eminent domain for street 
or other public purposes may be delegated by the legislature to a municipality. 
Seé Maryland ex rel. McClellan v. Graves, 19 Md. 351, 369. Although the 
right of eminent domain has been vested by the people in the legislature, the 
power to contract away that right is not given. Lock Haven Bridge Co. v. 
Clinton County, 157 Pa. St. 379, 27 Atl. 726; Matter of Opening of First Street, 
66 Mich. 42, 33 N. W. 15. To hold otherwise might allow the state in time to 
be precluded from the exercise of its ordinary and essential functions. See 
CooLey, CONSTITUTIONAL Limitations, 7 ed., 754. If a legislature or munici- 
pality having the power of eminent domain cannot expressly contract it away 
by special agreement, a fortiori the mere fact that a municipality is the grantor 
of the lands does not preclude it from exercising the power. 


EQUITABLE ELECTION — WHETHER ONE May TAKE UNDER WILL IN ONE 
STATE AND AGAINST IT IN ANOTHER. — A married woman, owning lands in 
Illinois and Kansas, devised all of her property to her husband for life, with 
limitations over. He elected to take under the will in Illinois with full knowl- 
edge of his rights in that state, and enjoyed the lands until his death. It did 
not. appear that he knew of his rights under the laws of Kansas. After his death, 
his sen, as heir, claimed half of the Kansas land in fee on the theory that his 
father had not made a binding election in Kansas and therefore took under 
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the law in that state. Held, the son cannot succeed. Martin v. Batley, 125 
Pac. 88 (Kan.). 

It is well settled that a person cannot take a benefit under a will and at the 
same time assert a right that will defeat its full effect and operation. Cooper 
v. Cooper, L. R. 7 H. L. 53; Crawford v. Bloss’ Estate, 114 Mich. 204, 72 N. W. 
148. And even though a person acts in ignorance of a material fact, he cannot 
later assert a title against the will unless he makes restitution. Farmington 
Savings Bank v. Curran, 72 Conn. 342, 44 Atl. 473; Watson v. Watson, 128 
Mass. 152. The same equitable principle which requires an election also denies 
the power to divide the will in making the election. Crawford v. Bloss’ Estate, 
supra; Powell’s Estate, 225 Pa. 518, 74 Atl. 421. Clearly, therefore, in the 
principal case the husband could not take under the will in Illinois and against 
it in Kansas. And since he had enjoyed all of the property for life, his son was 
incapable of adequately restoring the benefits received under the will. Conse- 
quently, the son could not fairly raise the question as to a valid election in 
Kansas. Cf. Hawkins v. Bohling, 168 Ill. 214, 48 N. E. 94. 


EvIDENCE — OPINION EVIDENCE — COMPARISON BY NON-EXPERT OF LOsT 
DIsPUTED WRITINGS WITH GENUINE ‘WRITINGS IN Court. — On an issue 
as to the genuineness of a writing which had been lost the testimony was 
offered of a witness who had seen the !ost writing and had compared his im- 
pression of it with admittedly genuine specimens introduced in evidence for 
the purpose of comparison. Held, that the evidence is admissible. Cochran v. 
Stein, 136 N. W. 1037 (Minn.). See Notes, p. 167. 


IntEGAL Contracts — Contracts AGAINST PuBLIC PoLticy — OusTING 
CourRTS OF JURISDICTION: AGREEMENT TO SUBMIT TO TRIBUNALS OF MUTUAL 
BEeneErFit Society. — The plaintiff’s husband died during proceedings for a 
mandamus to reinstate him to membership in a mutual benefit society, from 
which he had been expelled by a tribunal of the society composed of interested 
parties. The plaintiff sued as beneficiary. Held, that the plaintiff may re- 
cover. Wilcox v. Supreme Council Royal Arcanum, 151 N. Y. App. Div. 297, 
136 N. Y. Supp. 377. 

The decisions of the tribunals of mutual benefit societies are treated as quasi- 
judicial, so long as the proceedings are according to the rules of the society 
and not illegal otherwise. Kelly v. Grand Circle Women of Woodcraft, 40 
Wash. 691, 82 Pac. 1007. All appeals required by the society must be taken 
before coming to court. Supreme Council Order of Chosen Friends v. Forsinger, 
125 Ind. 52,25 N. E. 129. The decisions of these bodies are subject to collateral 
attack only when void. Black & White Smiths’ Society v. Vandyke, 2 Whart. 
(Pa.) 309. See Croak v. High Court Independent Order of Foresters, 162 Ill. 298, 
44 .N.E. 525. In the pfincipal case the judgment is void because the tribunal 
was composed of interested parties. Gay v. Minot, 3 Cush. (Mass.) 352; 
Templeton v. Giddings, 12 S. W. (Tex.) 851. But see Findley v. Smith, 42 W. 
Va. 299, 305, 26 S. E. 370, 372. Even where the by-laws expressly provide 
against resort to the courts, such resort may nevertheless be had, and, when 
proper, by collateral attack. Pepin v. Société St. Jean Baptiste, 23 R.1. 81, 49 
Atl. 387; Whitney v. National Masonic Accident Association, 52 Minn. 378, 54 
N. W. 184. Contra, Van Poucke v. Netherland St. Vincent de Paul Society, 63 
Mich. 378, 29 N. W. 863. The common law in general considers contracts 
which bind parties to submit finally to the decision of any tribunal other than 
the courts, illegal as against public policy, because the jurisdiction of the courts 
must not be usurped. Baltimore & Ohio R. Co. v. Stankard, 56 Oh. St. 224, 
46 N. E. 577. A fortiori resort may be had where there is no express provi- 
sion against it. Supreme Lodge Order of Select Friends v. Raymond, 57 Kan. 
647, 47 Pac. 533. 
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Injunctions — Acts RESTRAINED — INTERFERENCE WITH ABUTTER’S 
Ricut oF Free Access. — Speakers of the Socialist party gathered crowds 
continuously before the plaintiffs’ factory, vilified the owners and urged the 
workers to strike and join the Socialist party. To a bill for an injunction pen- 
dente lite, a general permit from the mayor was pleaded. Held, that the injunc- 
tion should be granted. American Mfg. Co. v. Lindgren, 48 N. Y. L. J. 19 
(Sup. Ct., Sept., 1912). 

It is a general rule that a temporary injunction will be granted if the plain- 
tiff shows a probable right, and a threatened injury to that right which if not 
enjoined will cause damage difficult to remedy, and if such damage is greater 
than the injury the injunction will cause to the defendant. Colorado Eastern 
R. Co. v. Chicago, B. & Q. Ry. Co., 141 Fed. 898; Charles v. City of Marion, 
98 Fed. 166. The right of an abutting owner to free access to his premises is 
well recognized. West v. Brown, 114 Ala. 118, 21 So. 452; Jaques v. National 
Exhibit Co., 15 Abb. N. Cas. (N. Y.) 250. The injury threatened, if continued, 
would be one difficult to remedy. Elias v. Sutherland, 18 Abb. N. Cas. (N. Y.) 
126. To require a temporary cessation of the meetings in the principal case 
would cause the defendants little hardship and would be of great benefit to 
the plaintiff. The interference with the plaintiffs’ right of access is, moreover, 
such special damage as will give them a right to a permanent injunction, the 
municipal permit not justifying such interference. Branahan v. Hotel Co., 39 
Oh. St. 333; McCaffrey v. Smith, 41 Hun (N. Y.) 117. Furthermore, as the 
plaintiffs owned the fee in the street, the defendants could be considered as 
trespassers, since their acts were beyond the reasonable user permitted the 
public. Harrison v. Duke of Rutland, [1893] 1 Q. B. 142; Adams v. Rivers, 11 
Barb. (N. Y.) 390. The repeated trespasses could then be enjoined. Smithers 
v. Fitch, 82 Cal. 153, 22 Pac. 935; Owens v. Crosset, 105 Ill. 354. On either 
ground a permanent injunction could be granted, and @ fortiori an injunction 
pendente lite is proper. 


InyuNcTIONS — Acts RESTRAINED — SHERMAN ANTI-TRusT Act: RIGHT 
OF PrivATE Party To Sue. — Minority stockholders of a railroad company 
moved for a temporary injunction to restrain a competing railroad company 
from purchasing a majority of the stock of the former road in violation of the 
Sherman Anti-Trust Act. Held, that the injunction should be granted. Delavan 
v. New York, New Haven, and Hartford R. Co., 137 N. Y. Supp. 207 (Sup. Ct.). 

The only party expressly authorized to maintain a bill in equity for injunc- 
tive relief for a violation of the provisions of the Sherman Act is the United 
States by its district attorney, under the direction of the Attorney General. 
3 U.S. Comp. Stat., 1901, p. 3201, § 4. Private redress for injury due to its 
violation is allowed by an action at law for damages. 3 U. S. Comp. Srar., 
IQOI, p. 3202, § 7. Moreover, the statute is penal in its nature. 3 U.S. Comp. 
STAT., 1901, pp. 3200 et seq., §§ 1-3, 7. Therefore it would seem that by a proper 
construction a private party cannot institute direct proceedings in equity 
to enforce its terms. Where the injury is indirect this is well settled. Muinne- 
sota v. Northern Securities Co., 194 U. S. 48, 24 Sup. Ct. 598. By the weight 
of authority the same rule applies where the injury is direct. Pidcock v. Har- 
rington, 64 Fed. 821; Blindell v. Hagan, 54 Fed. 40. Contra, Bigelow v. Calumet 
& Hecla Mining Co., 155 Fed. 869. But it is not believed that the Sherman 
Act intended to limit the common law, and if the acts complained of give suffi- 
cient basis for an injunction to issue aside from the Sherman Act, it should not 
be construed as abrogating that right. The decision of the principal case is 
correct on this view, for the purchase of the majority stock for the purpose 
of controlling the company and preventing competition is ground for equitable 
relief to the minority stockholders, independent of statute. Dunbar v. American 
Tel. & Tel. Co., 224 Ill. 9, 79 N. E. 423. See 20 Harv. L. REV. 495. 
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INSURANCE — Moutvat BENEFIT INSURANCE — RIGHT TO VARY BENEFITS 
By AMENDING By-Laws. — The defendant, a mutual benefit insurance cor- 
poration of which the plaintiff was a member, amended its by-laws so as to 
reduce the amount of sick benefits to which he was entitled, but not so low as 
the amount due under the by-laws as they existed when he became a member. 
He had agreed to be “guided” by the by-laws then in existence or thereafter 
adopted. Held, that the amendment was binding upon the plaintiff. Hannes 
v. Nederland Israelitish Sick Fund, 136 N. Y. Supp. 742 (Sup. Ct., App. Div.). 

How far mutual benefit societies can affect the rights of members by amend- 
ing the by-laws, even when the right to amend is expressly reserved, is in 
dispute on the authorities. There is a square conflict as to introducing a 
prohibition against engaging in certain businesses, as selling liquor. Loeffler 
v. Modern Woodmen of America, 100 Wis. 79, 75 N. W. 1012; Ayers v. Grand 
Lodge Ancient Order of United Workmen, 188 N. Y. 280, 80 N. E. 1020. The 
same is true of amendments avoiding liability in case of self-destruction. 
Hughes v. Wisconsin Odd Fellows’ Mutual Life Ins. Co.,98 Wis. 292, 73 N. W. 
1015. Cf. Weber v. Supreme Tent Knights of Maccabees, 172 N. Y. 490, 65 
N. E. 258. The manner of determining beneficiaries may be varied. Masonic 
Mutual Benefit Association v. Severson, 71 Conn. 719, 43 Atl. 192. But by the 
weight of authority the amount of assessments cannot be increased. Strauss 
v. Mutual Reserve Fund Life Association, 128 N. C. 465, 39 S. E. 55; 
Wright v. Knights of Maccabees, 196 N. Y. 391, 89 N. E. 1078. Contra, 
Fullenwider v. Supreme Council Royal League, 180 Ill. 621, 54 N. E. 48s. 
Great diversity exists as to the right to diminish benefits. Formerly the right 
was commonly admitted. Stohr v. San Francisco Musical Fund Society, 82 
Cal. 557, 22 Pac. 1125; Fugure v. Mutual Society of St. Joseph, 46 Vt. 362. 
But the present tendency is to deny it on the ground that it was not contem- 
plated by the parties. Knights Templars’ and Masons’ Life Indemnity Co. v. 
Jarman, 104 Fed. 638; Supreme Council American Legion of Honor v. Jordan, 
117 Ga. 808, 45 S. E. 33. From the nature of such societies, assessments and 
benefits must vary together in the long run. Therefore, if the benefits can be 
variedat all, it seems as likely that amember contemplates a reasonable decrease 
in both as an increase. A fortiori, a decrease which does not go below the orig- 
inal amount would be within a reasonable contemplation. It is perhaps more 
nearly the member’s real intention that neither benefits nor assessments are 
to be altered. See 17 Harv. L. REV. 127. 


LANDLORD AND TENANT — MONTHLY TENANCY — NOTICE NECESSARY TO 
TERMINATE. — A tenant from month to month gave notice of his intention to 
quit, and vacated the premises two weeks before the end of the month. The 
landlord claimed another month’s rent on the ground that he was entitled to 
a month’s notice. Held, that reasonable notice only is necessary. Burgoyne 
v. Mallett, 21 West. L. R. 566 (British Columbia). 

It was decided by early English cases that notice commensurate with the 
term is sufficient to terminate a tenancy from month to month or from week 
to week. Doe d. Parry v. Hazell, 1 Esp. 94. See Doe d. Peacock v. Raffan, 
6 Esp. 4, 5. But whether such notice is necessary seems never to have been de- 
cided in England. The court in the principal case relies on the dicta of two 
judges, which hardly support the conclusion drawn from them. See Jones v. 
Mills, 10 C. B. N. s. 788, 798, 800. The Irish courts have decided that the term 
for which a person takes premises is his own agreed measure of reasonableness, 
and that therefore that much notice is necessary to terminate the tenancy. 
Beamish v. Cox, 16 L. R. Ir. 270; Harvey v. Copeland, 30 L. R. Ir. 412. In the 
absence of express agreement, the general rule in the United States is that notice 
commensurate with the term is necessary. Prickett v. Ritter, 16 Ill. 96; Stewart 
v. Murrell, 65 Ark. 471, 47 S. W. 130. The New York cases are in some con- 
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fusion but purport to follow the general rule. Anderson v. Prindle, 23 Wend. 
(N. Y.) 616; Ludington v. Garlock, 9 N. Y. Supp. 24, 29 N. Y. St. 600. In several 
states the necessary notice to terminate a tenancy from month to month is 
fixed by statute. Mo., Rev. Stat., 1909, § 7883; NEw JERSEY, ACTS OF 1903, 
c. 13, § 3. Since a week or month respectively is in most cases a reasonable 
notice, and since certainty is always desirable, the rule of the American cases 
seems sound. 


LANDLORD AND TENANT — SUBLETTING FOR ILLEGAL PURPOSES — RIGHT 
to Recover Rent. —A lessor leased premises knowing that the lessee in- 
tended to sublet them for the purpose of running a bawdy house, but there was 
no evidence that the lessor intended the premises to be so used. Held, that the 
lessor may recover rent. Ashford v. Mace, 146 S. W. 474 (Ark.). 

Illegal use of premises may render a lease void on the ground of public policy, 
where a lessor has linked himself with the illegal purposes of the lessee. Ralston 
v. Boady, 20 Ga. 449; Berni v. Boyer, 90 Minn. 469, 97 N. W. 121. Thus a 
lessor knowing of and intending the illegal use cannot recover rent. Ralston v. 
Boady, supra. But a lessor ignorant of the illegal use can clearly recover. 
Commagere v. Brown, 27 La. Ann. 314; Zink v. Grant, 25 Oh. St. 352. Where 
the lessor has knowledge of but does not intend the illegality, some courts 
deny him recovery. Burton v. Dupree, 19 Tex. Civ. App. 275, 46 S. W. 272. 
Cf. Smith v. White, L. R. 1 Eq. 626. But the contrary view, expressed in the 
principal case, is often taken. Miller v. Maguire, 18 R. I. 770, 30 Atl. 966; 
Updike v. Campbell, 4 E. D. Smith (N. Y.) 570. Consistently with this view, 
most courts hold that a vendor knowing of but not intending the illegal use 
of goods sold can recover the purchase price. Hill v. Spear, 50 N. H. 253; 
Graves v. Johnson, 179 Mass. 53, 60 N. E. 383. But see Tracy v. Talmage, 14 
N. Y. 162, 215. The true basis for these decisions seems to be that a lessor 
or vendor who encourages and inspires the illegal act becomes a party to it; 
but mere knowledge of probable illegal acts by another does not in any way 
influence their commission. It is reasonable, therefore, that it should not pre- 
vent a recovery for the use of the property. 


LIBEL AND SLANDER — Acts AND Worps ACTIONABLE — Worps CHARG- 
ING FarLure To Pay Dest. — The selling agent of the defendant company 
wrote to the general officers of a corporation alleging that the plaintiff, who 
was the local manager of the corporation, was indebted to the defendant for 
the price of a sewing machine purchased by the manager’s wife, and that de- 
spite his repeated promises he had failed to pay the debt. The allegation was 
false. The plaintiff brought suit for libel. Held, that a demurrer should be 
sustained on the ground that the words were not libelous. Stannard v. Wilcox 
& Gibbs Sewing Machine Co., 84 Atl. 335 (Md.). 

This decision is placed on the ground that the words used do not touch or 
concern the plaintiff in his business. But written words never depend for 
their actionable quality upon the fact that they refer to the plaintiff in his 
business capacity. Sanderson v. Coldwell, 45 N. Y. 398. See McDermott v. 
Union Credit Co., 76 Minn. 84, 78 N. W. 967, 79 N. W. 673. The explanation 
of this distinction between oral and written defamation is more historical than 
theoretical. See Thorley v. Lord Kerry, 4 Taunt. 355, 364. But see Dauncey v. 
Holloway, {t901] 2 K. B. 441, 448. Written defamation has always been cog- 
nizable only in the common-law courts; but in the early law oral defamation 
was within the purview of the ecclesiastical courts. See STaTUTE oF CrRcUM- 
SPECTE AGATIS, 13 Epw. I. Nor originally was there any doctrine making oral 
wordsless actionable than written. SeeSTarkiE, LAw or SLANDER AND LIBEL, 6. 
Jealous of the ecclesiastical court’s authority, the common-law judges extended 
their jurisdiction from time to time by devising exceptional classifications of 
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oral defamation which should be suable only in their courts. After the abo- 
lition of the ecclesiastical courts only the oral words which fell within these 
exceptional classes were actionable. See Bower, CopE oF ACTIONABLE DErF- 
AMATION, App. V, § 4; TOWNSHEND, SLANDER AND LIBEL, 4 ed., § 56. Slan- 
ders concerning one’s trade or business make up one of the classifications so 
devised. See Lumby v. Aliday, 1 Cromp. & Jer. 301. In the principal case as 
the words were written and not oral, their actionability must depend solely 
upon whether they produce appreciable injury to the reputation of the plaintiff. 
Cramer v. Riggs, 17 Wend. (N. Y.) 209. See Opcers, LIBEL AND SLANDER, 
5 ed., 1. The words used in the principal case seem at least susceptible 
of defamatory construction. Cf. White v. Parks, 93 Ga. 633, 20 S. E. 78; 
Mueize v. Tuteur, 77 Wis. 236, 46 N. W. 123; Sanders v. Edmondson, 56 S. W. 
611 (Tex. Civ. App.). Hence the court should allow the fury to determine 
what interpretation is correct. Sturt v. Blagg, 10 Q. B. 906; Hamilton v. 
Lowery, 33 Ind. App. 184, 71 N. E. 54. 


-Lim1TaTION oF ACTIONS — WAIVER OF STATUTE — Worps NECESSARY. — 
In an action to recover on an obligation the defendant pleaded the statute of 
limitations. The plaintiff set up a written waiver made after the statutory 
period had run, referring to the “alleged claim,” and waiving “all rights of 
defense . . . by reason of the statute of limitations.” Held, that the waiver 
is not binding on the defendant. Small v. Jones, 75 S. E. 605 (Ga.). 

The principal case conforms to the majority rule that a waiver to be oper- 
ative must clearly imply a new promise to pay the barred debt. Martin v. 
Broach, 6 Ga. 21; Stockett v. Sasscer, 8 Md. 374. The statutory defense was 
originally explained on the presumption of payment rebuttable by any ac- 
knowledgment of indebtedness. Dowthwaite v. Tibbut, 5 M. & S. 75. One 
modern explanation conceives of a new binding promise supported by the moral 
obligation raised by the past debt. Pittman v. Elder, 76 Ga. 371. But this 
view is at variance with the present attitude of the courts toward executed 
consideration. Moore v. Elmer, 180 Mass. 15,61 N. E. 259. Moreover, if this 
explanation were correct, moral consideration would apply no less to a promise to 
waive the statutory defense. But such is not the law. Stockett v. Sasscer, supra. 
The only explanation logically tenable is that the statutory bar is a personal 
defense, allowed by the rules of procedure, which, under certain conditions, 
the party will be deemed to have irrevocably waived. The arbitrary rule re- 
quiring a promise to pay seems referable to the existence of the doctrine of 
adequate moral consideration at the time when the statute was regarded as 
destroying, not the remedy, but the actual debt. 


Paro, EvipENCE RULE — SUBSTANTIVE LAW EXPRESSED IN TERMS OF 
Evmence — DEED: Parot AGREEMENT THAT IT IS TO TAKE EFFECT ON 
Conprt10on. — In an action by a lessee for the breach of the lease, the lessor 
sought to prove an oral agreement that the lease had been delivered condi- 
tionally. Held, that the evidence was properly excluded. American Bill 
Posting Co. v. Geiger, 137 N. Y. Supp. 148. 

For more than half a century it has been settled that parol evidence could 
be brought in to show that a written contract was in fact subject to an oral 
condition precedent. Pym v. Campbell, 6 E. & B. 370; Cleveland Refining Co. 
v. Dunning, 115 Mich. 238, 73 N. W. 239. This is allowed, not to vary the 
terms of the writing, but to show that no contract ever existed. When carried 
to its full extent, this doctrine abolishes the rule of substantive law, masquer- 
ading as a rule of evidence, that a deed cannot be delivered in escrow to the 
grantee. This rule, although said by text-books to be the law in England, is 
not fully supported by the authorities there. See Norton, DEEDS, 16 e¢ seq.; 
Puipson, EVIDENCE, 552. In this country, however, a deed cannot be delivered 
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in escrow to the grantee. Baker v. Baker, 159 Ill. 394, 42 N. E. 867; Larsh 
v. Boyle, 36 Colo. 18, 86 Pac. 1000. The doctrine is chiefly sustained by its 
age, and is difficult to defend on principle. Wicmore, EvipENcE, § 2408. If 
limited to deeds conveying realty, a possible reason might be found in the fact 
that such a deed is an operative instrument, which, when properly executed, is 
the formal act that transfers the legal title, whereas most other instruments 
merely evidence the creation by consent of legal relations between the parties. 
It is reasonable to rely on such a distinction because of the interest of so- 
ciety in the stability of operative instruments. See Stiebel v. Grosberg, 202 
N. Y. 266, 271, 95 N. E. 692, 694. 


Pusiic SERVICE COMPANIES — WATER CoMPANIES — Duty TO INCREASE 
Faciitres. — The defendant was supplying the city of Birmingham with 
water under a thirty-year franchise. Upon a bill filed to compel the defendant 
to supply water at sufficient pressure to a newly developed section, which 
necessitated larger facilities than the charter required, a decree was issued, 
although it appeared that such service would be unprofitable. Held, that such 
a decree is correct. Birmingham Waterworks Co. v. City of Birmingham, 58 
So. 204 (Ala.). 

While the regulation of public water companies has never gone so far as in 
the present case, the decision seems within the principles of public service law. 
The service that can be required of a public service company is limited to such 
service as the company has professed to render. Browne v. Brandt, [1902] 
1 K. B. 696; Crouch v. Arnett, 71 Kan. 49,.79 Pac. 1086. It can, of course, be 
compelled to give the service required in the charter. City of Potwin Place 
v. Topeka Ry. Co., 51 Kan. 609, 33 Pac. 309; Independent School District of Le 
Mars v. Le Mars City Water & Light Co., 131 Ia. 14, 107 N. W. 944. The 
profession of the company is, however, not limited by the-charter, but includes 
such service as it reasonably should render. Haugen v. Albina Light & Water 
Co., 21 Or. 411, 28 Pac. 244. Cf. Tampa v. Tampa Water Works Co., 45 Fla. 
600, 34 So. 631. The fact that the particular service required: is unprofitable 
is no defense. People ex rel. Cantrell v. St. Louis, A. & T. H. R. Co., 176 Ill. 
512, 52 N. E. 292; Savannah & Ogeechee Canal Co. v. Shuman, 91 Ga. 400, 17 
S. E. 937. On these principles a court can require a public service company 
to carry out improvements which will bring the service up to the efficiency 
which the company can reasonably be said to have professed; and the improve- 
ment required in the principal case seems within the limits of such service. 


Quasi-ConTRACTs — WaIver or Tort— Errect on Titte. —B., being 
in Possession of A.’s opals worth £400, sold them to C. without mentioning 
A.’s ownership. A. sued B. in detinue and took judgment by consent for £750. 
The pleadings in this action were framed to some extent on the theory of assump- 
sit, although the:evidence was clear that there was no contract between A. 
and B. B. became bankrupt and A. sued C. in detinue. Held, that he cannot 
recover. Bradley & Cohn, Lid., v. Ramsay & Co., 106 L. T. R. 771 (Eng., 
C. A., June, 1912). See NOTES, p. 171. 


RAILROADS — RAILROAD CROSSINGS — CONSTITUTIONALITY OF ORDINANCE 
REQUIRING RAILROAD TO ConstTRUCT A VIADUCT SUITABLE FOR USE BY 
STREET RatLway.—A city council by the authority of the legislature 
passed an ordinance requiring a railroad to construct over its tracks at a 
highway crossing a viaduct strong enough to accommodate a street car line. 
The street railway was not required to contribute. Held, that the ordinance 
is not unconstitutional. Missouri Pacific Ry. Co. v. City of Omaha, 197 Fed. 
516. See NOTES, p. 169. 
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RAILROADS — TITLE TO LAND OR RicHt oF Way — RIGHT OF OWNER TO 
Oust RAILROAD WRONGFULLY IN Possession. — A railroad company paid 
consideration for certain lands and constructed its roadway upon them. The 
plaintiff was cognizant of this occupancy, but believed the title of the railroad 
company to be unassailable. After several years, it developed that the plain- 
tiff had an unclouded title to the land, and she brought suit to obtain posses- 
sion. By statute it was provided that a railroad must pay compensation before 
entrance upon land for the purpose of condemnation. Held, that the plaintiff 
cannot recover possession, but can recover only the value of the land as of the 
date when the railroad took possession. Pons v. Yazoo & Mississippi Valley 
R. Co., 59 So. 721 (La.). 

It is a general doctrine that when a railroad occupies land without having 
employed its privilege of eminent domain the rightful owner may bring eject- 
ment. Louisville, St. L. & T. R. Co. v. Rudd, 30 S. W. 604 (Ky.); McClinton 
v. Pittsburg, F. W. & C. Ry. Co., 66 Pa. St. 404. See State v. Summerville, 
104 La. 74, 86, 28 So. 977, 982. Many cases hold that where entry and im- 
provement are made with the owner’s knowledge and sufferance he is estopped 
from later ousting the railroad. Taylor v. Chicago, M. & St. P. R. Co., 63 
Wis. 327, 24. N. W. 84; Lawrence v. Morgan’s, etc. Steamship Co., 39 La. Ann. 
427, 2 So. 69. But the law prescribes a mode by which a railroad may lawfully 
obtain property, and there seems no sufficient reason why the courts should 
be more ingenious in inferring estoppels for the benefit of wrongdoing railroads 
than for the benefit of other trespassers. Hooper v. Columbus & Western Ry. 
Co., 78 Ala. 213; St. Joseph.& Denver City R. Co. v. Callender, 13 Kan. 496. 
But see 2 Erziort, Rartroaps, 2 ed.,§ 1055. Itis difficult to see how the court 
applies the estoppel doctrine to the facts of the principal case. Cf. Bradley v. 
Missouri Pacific Ry. Co., 91 Mo. 493, 4 S. W. 427. Some courts, however, urge 
that public convenience demands that a railroad should not be ousted. Indiana, 
B. & W. Ry. Co. v. Allen, 113 Ind. 581, 15 N. E. 446. Whether the common- 
law property right of the landowner should be sacrificed to utilitarianism ad- 
mits of argument. Stretton v. Great Western & Brantford Ry. Co., 40 L. J. Eq. 
50. See Lewis, Eminent Domatn, 2 ed., § 648. In any event the courts could 
in extreme cases protect public interests by staying execution long enough to 
give the railroad reasonable opportunity to expropriate. See J/linois Central 
R. Co. v. Le Blanc, 74 Miss. 650, 21 So. 760; Pittsburgh & Lake Erie R. Co. v. 
Bruce, 102 Pa. St. 23, 35. Contra, Strong v. Brooklyn, 12 Hun (N. Y.) 453. 
The reasons advanced by the court hardly warrant the handing over of land, 
demanded by the rightful owner, to a railroad which has never employed the 
machinery of eminent domain. 


RECEIVERS — LIABILITY OF LESSOR RAILROAD FOR EXPENSES OF RECEIVER 
oF Lessee. — A lease of a railroad provided for assumption of the lessor’s 
liabilities and forfeiture upon twelve months’ default on the lessee’s cove- 
nants. Upon insolvency of the lessee road, a receiver was appointed who 
operated for a while and then renounced the lease. During operation, the re- 
ceiver made expenditures to protect the lessor’s franchise which made the 
result of the operation a loss. Held, that the lessor is chargeable with the 
loss. Pennsylvania Street Co. v. New York City Ry. Co., “Termination of 
Lease Proceeding,” C. C. A., Second Circ., 1912. See Notes, p. 165. 


TITLE, OWNERSHIP AND Possession — WILD Lanps. — The plaintiff as se- 
curity for a.debt conveyed certain wild lands to the defendant, who paid taxes 
on the land but never entered into actual possession. The statute of limitations 
provided that no suit to redeem a mortgage should be brought more than 
twenty years after the mortgagee obtained possession of the land. The 
plaintiff brought suit to redeem more than twenty years after the con- 
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veyance. Held, that the plaintiff’s claim is barred. Kirby v. Cowderoy, 107 
L. T. R. 74 (Eng., P. C., June 18, 1912). 

The court in the principal case holds that the statutory requirement of pos- 
session is satisfied by the conveyance to the mortgagee and the payment of 
taxes on the property. It is at least doubtful whether a conveyance of lands 
not in the actual possession of anyone can confer a constructive possession on 
the grantee. That a mortgage though in form an absolute deed could have this 
effect is even less reasonable, since a mortgagor usually remains in possession. 
Furthermore, any possession flowing from the fact of conveyance can at most 
be only constructive, and it is straining the language of the statute to include 
such a possession. Brit. Cox., Rev. STAT., 1897, c. 123, § 40. An analogy may 
be drawn to the case of suits to quiet title where actual possession of the plain- 
tiff must be shown even in the case of wild lands. Caentlin v. Holliday-Klotz 
Land & Lumber Co., 151 Mo. 159, 52 S. W. 247. If the mortgagee was not 
originally in possession, it is difficult to see how he could enter by paying the 
taxes. This seems to be an evidence of claim of ownership rather than an act 
of possession. Pharis v. Jones, 122 Mo. 125, 26 S. W. 1032. 


Torts — DEFENSES — RELEASE OF ONE JOINT TORTFEASOR WITH RESERVA- 
TION OF Ricuts AGAInst OTHERS. — The plaintiff, having brought suit against 
several defendants jointly liable for injuries sustained in consequence of their 
negligence, gave a release to one of the defendants, reserving his rights against 
the others. Held, that the release operates as a bar to the suit against the co- 
defendants. Flynn v. Manson, 126 Pac. 181 (Cal.). 

In the analogous case in contracts where a release is given by an obligee 
to one of several joint obligors, reserving rights against the others, it is well 
settled that the release will be interpreted as a covenant not to sue the party 
to whom the release is given and does not bar action against the others. Dick- 
inson v. Metacomet National Bank, 130 Mass. 132; Benton v. Mullen, 61 N. H. 
125. Though the authorities are in conflict, the modern tendency has been 
similarly to interpret such a release of one of several joint tortfeasors. Edens 
v. Fletcher, 79 Kan. 139, 98 Pac. 784; Walsh v. New York Central & H. R. 
R. Co., 140 N. Y. App. Div. 1, 124 N. Y. Supp. 312. The opposite result 
reached in the principal case seems less desirable, because it fails to carry out 
the intent of the parties. See 16 Harv. L. REv. 529; 22 Harv. L. REv. 458. 


WATERS AND WATERCOURSES — NATURAL LAKES AND Ponps — ENCROACH- 
MENT UPON HIGHWAY AND LANDS BEyoND: TITLE TO LAND UNDER WATER 
BETWEEN HIGHWAY AND NEw SHORE LINE: — The water of Lake Erie by 
gradual erosion washed away a public highway along the shore and also a 
portion of the land belonging to the plaintiff’s lessor which bordered upon the 
highway. The crown leased to the defendant all the land under the waters 
of Lake Erie in front of the property of the plaintiff’s lessor. The defendant 
entered and drilled for oil in the land under water between the original bound- 
ary of this property and the new shore line. Held, that the plaintiff may 
recover in an action of trespass. Volcanic Oil & Gas Co. v. Chaplin, 22 Ont. 
Wkly. R. 800. 

The crown has title to the land under the water on the Canadian side of 
the Great Lakes. Attorney General v. Perry, 15 U. C..C. P. 329. And the 
owner of land beneath waters ordinarily gains title to land of a riparian owner 
gradually washed away and covered by the encroachment of the waters. In 
the Matter of Hull & Selsby Ry., 5 M. & W. 327; Widdecombe v. Chiles, 173 Mo. 
195, 73 S. W. 444. It is well settled that when land is bounded by a public 
highway on the shore riparian rights do not vest in the owner of such land. 
Cook v. City of Burlington, 30 Ia. 94; Schools v. Risley, 10 Wall. (U. S.) gt. 
But by the great weight of authority when water slowly encroaching reaches 
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the boundary of an inland proprietor he becomes subject to loss by erosion, 
and has the right to gain by accretion. Welles v. Bailey, 55 Conn. 292; Foster 
v. Wright, 4 C. P. D. 438. The court in the principal case, though accepting 
the general principle of loss by erosion, holds that when the boundary to prop- 
erty is made fixed and definite, as it is in the case of property not originally 
riparian, it will not change with the movements of the shore line. This view 
finds support when at the time of the conveyance of the property an intention 
was clearly shown by the terms of the convéyance or the nature of the waters 
that riparian rights should be withheld from the land. Cook v. McClure, 58 
N. Y. 437; Gilbert v. Eldridge, 47 Minn. 210, 49 N. W. 679. There was no such 
intention in the principal case and it is submitted that the opposite result 
would be preferable. 


WATERS AND WATERCOURSES — PERCOLATING AND SURFACE WATERS — 
EXTENT oF Ricuts. — The plaintiff collected artesian, spring, and seepage 
water from his land into a pond. In conveying this water by ditches to different 
parts of the land considerable quantities percolated through the soil. This 
artificially created percolating water was conveyed into a ditch running along 
a right of way belonging to the defendant, who used the water for irrigating 
purposes for nine years. Held, that the defendant acquired no right to the 
water. Garns v. Rollins, 125 Pac. 867 (Utah). 

According to the English rule, a landowner can acquire no rights in the flow 
of percolating waters from other lands to his own, since the owner of the soil 
to whom they belong may dispose of them as he pleases. Chasemore v. Rich- 
ards, 7 H. L. Cas. 349; Frazier v. Brown, 12 Oh. St. 294. The lower court in 
the principal case, proceeding on the erroneous ground that the waters in 
question were natural percolating waters, refused to apply the English doctrine. 
Instead, the reasonable use doctrine, adopted by a majority of American 
courts, was followed, giving an adjoining landowner a vested right in the flow 
of such percolating waters as are not necessary to the reasonable use of another’s 
land. Katz v. Walkinshaw, 141 Cal. 116, 74 Pac. 766 ; Smith v. City of Brooklyn, 
18 N. Y. App. Div. 340, 46 N. Y. Supp. 141. See 16 Harv. L. Rev. 295. The 
water in question, however, was not naturally percolating, but merely surface 
or waste water; and on this ground the upper court in accordance with all 
past authority held that an adjoining landowner could acquire no rights in 
its flow from the land of another. Broadbent v. Ramsbotham, 11 Exch. 602. 
See Frazier v. Brown, supra, 300. It is submitted that the argument of social 
utility, which was mainly responsible for the introduction of the reasonable 
use doctrine as to percolating waters, is equally applicable to surface waters. 
See 1 WreL, WATER RIGHTS IN THE WESTERN STATES, 3 ed., § 59. 
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Tue UNDERLYING PrincipLes oF Mopern LEGISLATION. By W. Jethro 
Brown. London: John Murray. 1912. pp. xXx, 331. 


Dr. Brown has essayed in his latest book a social philosophical theory of 
law and of law-making. Apart from his method of accomplishing the task, 
his undertaking it at all is an event of capital importance, since it evidently 
marks the swinging into line of English jurists in the general movement toward 
philosophical jurisprudence. But his method has significance also. On the 
Continent, the return to a philosophy of law came by way of reaction from the 
historical school, and yet chiefly from a development of that school. Kohler’s 
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school of Neo-Hegelian jurists build upon what is sound in the historical 
method. In the same way in France, while the recent so-called “revival of 
natural law”’ represents a reaction from the historical school, it got its decisive 
impetus from adherents of that school rather than from the remnant of the 
metaphysical school of the nineteenth century. Dr. Brown began in juris- 
prudence as a Neo-Austinian. Accordingly his philosophical jurisprudence 
is both a reaction from the analytical school and a building upon it, and thus 
promises a new type of philosophy of law of a truly indigenous character, 
instead of the usual borrowing or adaptation from continental Europe. 

Beginning with a statement of the “challenge of anarchy,” of the anarchist 
position that “the best social order is one where men live their lives, not under 
the compulsory regulation of the state, but in voluntary codéperation,” and an 
examination of the anarchist’s objections to government, he points out that 
the whole movement of the modern world is away from anarchy and toward 
more and stronger government. What, then, he asks, are the principles of 
modern government? What is the ideal of modern law-making? In answering 
these questions Dr. Brown’s method is much akin to that of the Neo-Kantian 
jurists who seek to discover the ideal of an epoch and to derive their principles 
of criticism therefrom. He asserts “the dominating influence of a single ideal 
in the politics of the nineteenth century,” and he finds in the movement for 
democratic institutions, the movement to secure the citizen from undue state 
interference, and the movement to “extend social and individual responsibil- 
ity,” three phases of a single movement toward a common goal; three phases 
of “a progressive realization of the nature of the goal toward which the na- 
tional life is slowly traveling.” As might be expected of one who had come 
under the influence of Lord Acton, that ideal is liberty, “sought at one time 
in a form of, polity, at another time in the protection of the subject from the 
tyranny of political institutions, and at yet another time in various forms of 
state control.” 

In thus linking the modern movement in jurisprudence and legislation with 
the Benthamite individualism of the immediate past, the author has naturally 
run foul of two sorts of critics. The old style individualist cannot accept his 
conception of liberty, taking liberty to mean the maximum of individual self- 
assertion unrestrained by state or society. An example may be seen in Mr. 
Abbott’s review of the book in 12 Columbia Law Review 477. The orthodox 
Anglo-American jurist, who still despises philosophy of law, for reasons that 
were perfectly valid when philosophy of law meant the metaphysical systems 
of the fore part of the last century, looks askance at the idealistic interpretation 
which finds a real unity of development underlying the change from Jaissez 
faire to social control. An example may be seen in the recent review of the book 
in 28 Law Quarterly Review 418. It is too late now to reason with the former. 
To the latter we may say, consider the applications of the method and observe 
whether, apart from the details of the author’s execution of his task, these ap- 
plications are not more fruitful than anything we have had in the past. Dicey’s 
method of observation of the currents and cross currents of thought and their 
relation to legislation leads to the conclusion that if we can know what the young 
men of to-day think, we shall know what legislators and courts will enact and 
adjudicate a generation hence. What we ought to do in the present in legisla- 
tion and adjudication is a profitless question. For what we shall do was 
determined long ago when our jural minds were formed. The revival'of philo- 
sophical jurisprudence, with all the disregard of historical and geographical 
considerations of which some reviewers are complaining, is a wholesome and 
indeed a necessary reaction from such a mode of thought. 

Nineteenth-century individualism identified justice with the maximum of 
individual self-assertion. Accordingly liberty required a minimum of: inter- 
ference with such self-assertion. For these ideas Dr. Brown substitutes self- 
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realization as the end, and promotion in whatever way of the maximum of 
self-realization as the means. In this way the ideas of the Benthamite indi- 
vidualists are not to be wholly rejected, they are rather to be curbed. They 
represent a stage in the development of the ideas of justice and liberty, not a 
set of ideas which have been completely superseded and have no more than a 
historical interest. Self-realization includes self-assertion, and therefore the 
attempt of the Benthamites to secure self-assertion was a legitimate under- 
taking, pressed to extravagant consequences because self-assertion was taken 
for the whole. This position is not very different from that taken by those 
pragmatists and sociologists who see in justice the satisfaction of the maximum 
of human demands at the least cost to other human demands. In any event 
individual self-assertion has a legitimate place in the scheme. Nor is the theory 
very different from the doctrine of liberty through society which so many 
sociologists have been preaching. Dr. Brown tells us that “the ideal of liberty 
has two aspects. It affirms from one point of view the duty of the state to 
regard each citizen as an end in himself; from another it affirms the right of 
the state to regard the citizen as a means to the general well-being.” Accord- 
ingly he finds the two fundamental principles in “‘the worth of man and the 
unity of society.’’ 

British sociology has been slow to respond to the psychological movement. 
The author, however, if he has not read Ward, has read and made good use of 
Dr. Ross’s “ Social Control and Social Psychology.” One could wish that he had 
devoted more attention to the German social philosophical jurists. One cannot 
but feel that the idealistic interpretation of jurisprudence. and of the his- 
tory of legislation, the finding of the end of law in liberty and much of the dis- 
cussion of the idea of liberty, is too much in the vein of the metaphysical 
jurisprudence of the last century. But the task of the social philosophical 
jurist who writes in English at present is a hard one, and much may be for- 
given a pioneer whose work is as well done as Dr. Brown’s work in this book. 

Unhappily there is no index, a defect which we have come to accept with 
resignation in German and French books, but which is an unacceptable inno- 


vation in an English book. R. P. 





A Snort History or EncuisH Law. From the Earliest Times to the end of 
the Year 1911. By Edward Jenks. Boston: Little, Brown, and Company. 
1912. pp. XXXViii, 390. 


A history of the whole of English law in less than four hundred pages for 
the average student whose time is limited is the task which Mr. Jenks has set 
for himself and has skilfully performed. To state in readable form with some 
attempt at completeness the development of our law from the Anglo-Saxon 
dooms to the year 1911 requires at least a winning style, a clear head, and a sense 
of historical perspective. The author’s reputation in these respects has been 
sustained by this book. We regret, however, the self-imposed restriction in 
his discussion of the origin and development of the courts. This is partly the 
cause of his devoting only sixty-seven pages to legal history down to 1272. 
Here, as elsewhere, he has shown us that he can think for himself; and, even if 
other writers have covered this period fully, it is a pity that we cannot have 
Mr. Jenks’s full strength. From 1272 to modern times, a period less authorita- 
tively covered by others, we have about three hundred pages; and here again, 
after admiring the agreeable style, the clever articulation of subject matter, and 
the general accuracy, the feeling is one of regret at not having a complete 
scholarly work rather than a “modest, but comprehensive, manual.” One asks 
oneself whether a sketchy account of such a great subject is really worth while. 
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Is not a book for the average student whose time is limited, or for the lawyer 
who wishes to get hastily a superficial account, clearly and briefly stated, of 
the historical origin of some doctrine, disappointing from a source which might 
well supply advanced scholarship? 

Nevertheless, given the author’s problem, it is difficult to see how it could 
be better performed. The author has wisely avoided the “ vertical’? method 
of tracing each institution from its origin, and treats the history of the law in 
four natural periods: Pre-Norman; 1066-1272; 1272-1660; 1660-1911. The 
chapter on the law of chattels and the chapters covering contract and tort 
are particularly well done. He places Glanvil’s writ of debt beside his writ of 
right, and shows their striking resemblance. Debt was essentially a real action, 
and likewise its sister remedy, detinue. The explanation of the common 
notion based on Bracton, Book III, ch. 3 (4), that there never was any real 
action for a chattel he finds in a custom designed since Glanvil’s day at first 
to protect the plaintiff in detinue, 7. e., that the plaintiff must put a price on his 
chattel in order that he might recover its value if the defendant had parted with 
it. Thecourt thus “ got into the habit of giving judgment for the return of the 
chattel or its value, an alternative not unnaturally interpreted by defendants in 
their favour.” (pp. 57-59.) The chapters on contract and tort are models of 
compressed exposition. Here again there is enough independent thinking to 
tantalize the reader at the lack of space. 

The final period he divides into chapters on: Modern Authorities and the 
Legal Profession, Reform by Equity, Changes in the Land Law, New Forms of 
Personal Property, Contract and Tort, Reform in the Criminal Law, and Mod- 
ern Civil Procedure. The treatment here in special topics might be subject to 
the criticism that the reader’s attention is not sufficiently concentrated on the 
broad underlying principles of reform in the nineteenth century, but the dis- 
cussion in the chapters on reform in criminal law and on civil procedure makes 
this objection less pertinent. More space might well be given to the law 
merchant. Brevity has led to one inaccuracy. The liability of a husband for 
his wife’s contract is placed upon grounds of agency.! This, of.course, is not 
always true. The liability is often quasi-contractual.2 The author himself 
has recognized in another place that a case may be put that breaks down 
the theory of an express agency.’ J. W. 





HIsTORICAL INTRODUCTION TO THE ROMAN Law. By Frederick Parker Walton, 
Professor of Roman Law and Dean of the Faculty, McGill University, 
Montreal. Second Edition, Revised and Enlarged. Edinburgh and 
London: William Green and Sons. 1912. pp. Xvii, 392. 


In the second edition Professor Walton’s book is not merely increased by half 
its former bulk, but it is revised and greatly improved throughout, so as almost 
to be a new book. Moreover, especial endeavor appears to have been made to 
bring it up to date in all respects. The latest and best authorities have been 
studied zealously and put to good use. In a field so long trodden and retrodden 
by masters of law and of history, the writer of a student’s text may not be 
asked to do more. 

The book was written primarily for Quebec, to serve as a prelude to the study 
of the Institutes in a jurisdiction where dogmatic study of Roman law is a 
necessary basis of legal education. With us, where dogmatic study of Roman 
law is of value chiefly, if not solely, as an introduction to comparative law, and 





1P.3 9 Col. L. Rev. 72. 
s Tooke ‘Digest of English Civil ime Book I, pp. 56, 57- 
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historical study of Roman law as a basis for institutional history, it may be 
thought that such a scheme of a historical introduction to the Institutes fol- 
lowed by study of the latter is ill advised. The historical course is too brief 
for the student of institutions, who will not desire the dogmatic course, and the 
combined course requires too much time for the student of Anglo-American 
law, for whom the system of Roman law is the main thing. Yet the book 
will prove useful to students in the United States, for whom Muirhead’s 
classical text is too long and goes into too much detail. 

For a long time histories of Roman law were written from the standpoint 
of the idealistic interpretation. Later Jhering and Voigt suggested an ethno- 
logical interpretation. British writers, who almost uniformly adopt a political 
interpretation in jurisprudence, have usually approached legal history from that 
point of view.. But the influence of the tendency toward an ethnological 
interpretation was noticeable in Muirhead, and is very marked in the present 
book, in which some three chapters are given over to matters of archeology 
and ethnology. It cannot be said, however, that any special relevance of these 
matters to the history of Roman law is made out. Indeed Cuq has pretty 
well disposed of the attempts to get beyond generalities in this connection and 
trace race influence into details. And the well-settled British bent for the 
political interpretation is evidenced in the space given to Roman political 
institutions. 

If one may venture such a heresy, it may be doubted whether these newer 
interpretations of legal history have achieved much beyond a possible broad- 
ening of the juristic field of vision. It has been said that the ethnological 
interpretation has not taken us beyond some generalities and far-fetched specu- 
lations. Kuhlenbeck’s biological interpretation does not appear to be giving 
us a different history of Roman law from that with which we have been familiar. 
Nor has the political interpretation resulted in more than exposition of Roman 
legal and political institutions side by side. After all, Puchta’s exposition of 
the history of Roman law as a gradual unfolding of the idea of right and justice 
appears to be the one case in which the interpretation has borne fruit in the 
narrative. Whether the so-called external history of the two great legal sys- 
tems of the world may not be left to the college courses in history and the 
internal history given the whole measure of the time which the professional 
student can devote to these subjects may perhaps deserve reconsideration. 
But the text book, above all things, must be up to date. And we can have no 
- — with an author who is in entire accord with the fashions of 

e day. 

The new edition of Professor Walton’s book may be recommended to students 
of law in the United States, who, so far as they study Roman law at all, pursue 
a dogmatic or systematic course only, in connection with which a brief but 
reliable exposition of its history is obviously desirable. R. P. 





Tue LAw AND CusTOM OF THE CONSTITUTION. By Sir William R. Anson, Bart. 
Volume I: Parliament. Fourth Edition. Reissue Revised. Oxford: The 
Clarendon Press; London, New York, & Toronto: Henry Frowde. 1911. 
PP. XXVi1, 404. 


The fourth edition of Sir William Anson’s standard work was reviewed in 
23 Harv. L. Rev. 575. The reissue has been revised to indicate the changes 
made in the fundamental law of the land by the Parliament Bill of 1911. 
This bill has worked such a revolution in the constitutional law of Great 
Britain that no treatise on the constitution is adequate for present use unless 
it embodies these changes. In order to equalize the conditions under which 
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the two great parties seek political supremacy so that the Unionist party 
shall no longer reap advantage from its permanent control of the House of 
Lords, the Liberal party has taken from the Upper House the right to partici- 
pate in legislation to any substantial degree; thus imposing on the country 
a unicameral rather than a bicameral system of government. This change 
may not be a permanent one. The preamble of the bill states that “ it is 
intended to substitute for the House of Lords as it at present exists a Second 
Chamber constituted on a popular instead of hereditary basis.” Yet in the 
eighteen months since the bill became law, the Ministry has not brought in 
any bill for reform of the Lords, and for some time to come subjects of more 
popular interest will be stirring in English politics; so we may take it that the 
law is more than a temporary solution of the constitutional problem. 

The present revision is sufficiently thorough to keep the work up to its former 
high standard of usefulness until a new edition becomes necessary. The sub- 
jects which have received especial discussion are the increased importance 
of the Speaker of the House of Commons with the danger that the office may 
become a political one (pp. 149-151); and the effect of the conflict between 
the two Houses over the passage of the bill in establishing the custom of the 
constitution that the Commons will prevail in any sustained conflict between 
the two Houses by securing the royal promise to create a sufficient number of 
new peers to pass the desired legislation (pp. 283-290). J. R. MCL. 





THE Wortp’s LecAL Puttosopuies. By Fritz Berolzheimer. Translated 
by Rachel Szold Jastrow. With an introduction by Sir John MacDonell 
and by Albert Kocourek. Boston: The Boston Book Company. 1912. 


pp. lv, 490. 

A History or Frenco Private Law. By Jean Brissaud. Translated by 
Rapalje Howell. With an introduction by W. S. Holdsworth and John 
H. Wigmore. Boston: Little, Brown, and Company. 1912. pp. xlviii, 
922. 

A TREATISE ON THE LAW OF STREET Rattways. By Henry J. Booth. Sec- 
ond Edition. Revised and Enlarged by Isaac C. Sutton and Paul H. 
Denniston. Philadelphia: T. and J. W. Johnson Company. ort. 
pp. cxi, 922. 

THE FOURTEENTH AMENDMENT AND THE STATES. By Charles Wallace Col- 
lins. Boston: Little, Brown, and Company. 1912. pp. xxi, 220. 


THe NEw Competition. By Arthur Jerome Eddy. New York: D. Apple- 
ton and Company. 1912. pp. 375. 


THE ESSENTIALS OF INTERNATIONAL Pustic Law. By Amos S. Hershey. 
New York: The MacMillan Company. 1912. pp. xlviii, 558. 


A Dicest oF ENGLIsH Crvm Law. Book III, SectionsI and II. Property 
(continued). By Edward Jenks. London: Butterworth and Company. 
Boston: The Boston Book Company. 1912. pp. 1, 669-792, 13. 


FEDERAL Courts AND Practice. By John A. Shields. New York: Banks 
Law Publishing Company. 1912. pp. v, 874. 

Law oF EVIDENCE AS ADMINISTERED IN BritisH Inp1a. By Mahim Chandra 
Sarhar. Calcutta, India: M. C. Sarhar and Sons. 1913. pp. cxvi, 828. 


ENACTMENTS IN PARLIAMENT specially concerning the Universities of Oxford 
and Cambridge, the Colleges and Halls therein, and the Colleges of 
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Winchester, Eton, and Westminster. By Lionel Lancelot Shadwell. In 
four volumes. Oxford: The Clarendon Press; London: Henry Froude. 
1912. pp. Xxxix, 360, 407, 420, 384. 

Courts, CRIMINALS, AND THE CAMOoRRA. By Arthur Train. New York: 
Charles Scribner’s Sons. 1912. pp. 253. 


VALUATION OF PuBLIC SERVICE CoRPORATIONS. By Robert H. Whitten. 
New York: The Banks Law Publishing Company. 1912. pp. xl, 798. 





